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T

he Federal Trade Commission estimates that as many as 9 million
Americans have their identities stolen each year. In what has become the latest
form of grave robbery, identity thieves steal
the identities of those who have passed away.
Once an identity thief has personal information, he or she can use it in a variety of ways,
including opening up a credit card account
and taking out a loan. It is difficult to clear up
all of the problems that identity theft causes,
but it can be even more challenging if the
stolen identity belongs to someone who has
passed away. Therefore, when a loved one
dies, there are some precautions that you
should take.

obituary arms identity thieves with all the
information they need to purchase a social
security number. A social security number
enables the holder to do anything from
opening a credit card account to obtaining a
home loan.

First, whoever places the obituary should
avoid including any unnecessary specifics
that could provide leads for thieves or burglars. For example, we recommend not publishing the decedent’s date of birth because
this provides useful information to identity
thieves. A safer alternative would be simply
to state the decedent’s age. Publishing the
decedent’s address and date of birth in an

Second, you’ll want to notify the Social Security Administration (SSA) of the death. While
the SSA will eventually inform each of the
three credit bureaus (Equifax, TransUnion, and
Experian) of the death, it would be prudent
to contact each bureau in order to prevent
fraudulent credit applications from being
opened during the gap before SSA has contacted the credit bureaus.

In addition, we recommend not publishing
the date and time of the funeral because this
advertises that the decedent’s home and the
homes of relatives are likely to be vacant. If
the family desires to provide this information
in the obituary, have someone watch the decedent’s home and possibly the family members’ homes, too. Options include asking an
acquaintance or hiring an off-duty police officer to watch the home.

—continued on page 4
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or over 30 years federal tax law has
encouraged companies and individuals to set aside money for retirement
in a variety of individual account plans,
including individual IRAs and employer
sponsored 401(k) plans, profit sharing plans,
individual account pension plans, deferred
compensation plans, 403(b) plans and thrift
savings plans, to name a few. All of these
plans (other than Roth IRAs) have the same
tax incentives: an income tax deduction is
available when funds are contributed to
the plan account and assets in the account
grow tax deferred, i.e., the earnings and
capital gains are not subject to income tax
so long as the assets are in the plan account.
Income tax is not due until funds in the account are withdrawn.

account if the account owner’s total estate
exceeds $2,000,000 (for federal estate tax) or
$1,000,000 (for Maryland and D. C. estate tax)
and assets pass to someone other than the
owner’s spouse or charity. (In Maryland, if
the account passes to someone other than a
close family member, the account may also
be subject to inheritance tax.)
Income Tax Rules at Death of Account Owner
There are complex income tax rules that
apply to the beneficiary of a retirement account after the death of the account owner.
If the beneficiary is the deceased owner’s
spouse, the spouse can roll the account over
into the spouse’s own name and keep it tax
deferred under the same rules applicable to
the spouse’s other retirement accounts; or,
the spouse can take distributions over the
spouse’s life expectancy. A beneficiary other
than the account owner’s spouse cannot
roll the account over into his own IRA but
must either a) withdraw the account within
5 years after the account owner’s death
and pay income taxes; or b) if certain rules
are met, the beneficiary may establish an
“inherited IRA” for the account and spread
the withdrawals over the beneficiary’s life
expectancy. For example, a beneficiary age
60 has a life expectancy under the IRS table
of 25 years and can thus spread the retirement withdrawals over 25 years, thereby
benefiting from deferral of income taxes
on the account over an extended period of
time. A young beneficiary age 30 has a life
expectancy of 53 years and thus can benefit
even more from income tax deferral over his
life. A beneficiary can at any time withdraw
a larger amount or even all of the account
but would at that point pay federal and
state income tax on all the funds withdrawn,
thereby losing the benefit of deferral of taxes
over many decades.

Roth IRAs are different in that no income tax
deduction is available when contributions
are made and accounts grow tax free (not
just tax deferred). Funds are not taxed when
withdrawn if the funds have been in the account at least 5 years and the individual is at
least 59 ½ or is deceased, disabled or making a first time home purchase. As a result,
except for the section on estate taxes, the
following discussion about retirement assets
does not apply to Roth IRAs.
Because of the favorable income tax rules,
many estate planning clients have substantial retirement assets. These assets present
an estate planning challenge because, in addition to being subject to the estate tax system at the owner’s death, they are subject to
income taxes when a beneficiary withdraws
the funds after the owner’s death.
Estate Tax Issues at Death of Account Owner
Retirement accounts are included in the
owner’s estate for purposes of the federal
estate tax and also may be subject to estate
tax in Maryland and D. C. (but not Virginia,
which no longer has an estate tax) unless
the account passes to the owner’s spouse or
to charity. Estate taxes may be owed on an

Estate and Income Tax Disaster
Because of these complex estate and income tax rules, approximately 70% of a de—continued on page 4
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Frequently Asked Questions about
Postmarital Agreements
Linda J. Ravdin

What is a postmarital agreement?
A postmarital agreement is a contract between a husband and wife that determines
their property rights upon divorce or death.
If the couple divorces, the agreement may
also determine their rights and obligations
regarding spousal support. Couples in a
registered domestic partnership in the District of Columbia can also enter into postmarital contracts with the same rights and
obligations.
How is a postmarital agreement different from a marital separation agreement?
A separation agreement is a contract that
is made after a marriage has already broken down to settle existing disputes about
property rights, spousal support, custody,
child support and any other matters arising out of the separation. A postmarital
agreement functions more like a premarital
agreement in that it is generally intended to
resolve property and support issues before
an actual dispute arises or a party dies.
When should a couple consider a postmarital agreement?
One reason couples consider a postmarital
agreement is to document property transfers and other decisions they may make as
part of their estate planning. This can be
especially important for couples in a blended family where they did not enter into a
premarital agreement, or where their premarital agreement differs from their estate
planning decisions. A postmarital agreement can ensure that their intentions are
carried out. For example, the wife may own
a valuable home acquired during a previous marriage and may intend for the home
to go to her children. She may also want
to give her husband the right to continue
to live there after her death. The parties
could enter into a postmarital agreement
that gives the husband that right and also
provides for the home to go to her children
after his death. Absent an agreement (premarital or postmarital), the husband would

have a right to claim a share of the house
after the wife’s death which could result in a
forced sale of the property.
Why can’t we accomplish the same
thing with wills?
A will is not a contract. A contract creates
rights and obligations. A will is the act of
one individual. A person who makes a will
can change his or her will without the other
spouse’s permission. For example, a couple
may wish to provide for a surviving spouse,
and also provide for each party’s children.
If the surviving spouse changed his or her
will after the death of the first spouse, their
shared intent could be defeated. If they
have a postmarital agreement, the surviving spouse will not be entitled to alter what
they agreed to do.
My spouse and I meant to have a premarital agreement, but we ran out of
time before the wedding. Can we use a
postmarital agreement?
Yes. Parties can accomplish the same objectives in a postmarital agreement as they
could have pursued in a premarital agreement. There is one important difference,
however. Before a marriage, either party
can refuse to marry unless the agreement
has the terms he or she wants, even when
the agreement will be very disadvantageous to the other party. However, after
the wedding, if a party threatens a divorce
as a means to drive a very hard bargain,
that may put the validity of the agreement
at risk.
My spouse and I are separated. We are
discussing reconciliation, but we would
like to have a settlement agreement in
case the reconciliation does not work
out. Can we do that?
Yes. In fact, a postmarital agreement may
enhance the prospects for reconciliation
by giving the parties the peace of mind of
knowing that if the reconciliation does not
work out as hoped, they have resolved financial matters in advance. This may allow
them to focus on the relationship rather

than worrying about whether their actions
may be prejudicial if they decide to divorce.
Are there other reasons to consider a
postmarital agreement?
There are a number of circumstances that
may call for the use of a postmarital agreement:
●

A couple may wish to make alterations
to the property disposition or support
terms of an existing premarital agreement in order to take into account
changes in circumstances since execution.

●

A couple may choose to re-execute a
premarital agreement after the marriage because of questions about validity of that agreement.

●

A spouse may wish to retitle certain
nonmarital property, such as a premarital home, for estate planning purposes
but retain the right to get the property
back if the parties divorce. They can
accomplish this with a postmarital
agreement.

●

Parties may wish to enter into a contract to make a will so that their estate
planning decisions will be binding and
effective over the rights of a subsequent spouse so as to protect the interests of children after a death of one
spouse.

●

Parties may wish to document their intent to cancel or supercede a premarital agreement.

●

A party who operates a business or
engages in a professional practice with
significant financial exposure or potential for personal liability claims may
wish to transfer property to the other
spouse before a creditor has made a
claim. A contract in which the recipient waives certain spousal rights in return for the property transfer may help
protect him or her from an allegation
that the transfer was done to defraud
creditors by showing that there was
—continued on page 5

Copyright© 2007 Paster nak & Fidis, P. C .

3

A New Brand of Grave Robbery:
Precautions to Take upon the Death of a Loved One
—continued from cover page

Notifying the credit bureaus does not,
however, cancel the decedent’s credit
cards. The credit card companies do not
receive notice of a cardholder’s death
from the credit bureaus for some time.
Therefore, you should close all credit and
charge accounts. To ensure that you are
cancelling all accounts, you may want to
obtain the decedent’s credit report from
each credit bureau, which will list all open
accounts. A credit report may also serve
as a good starting point for investigation if
there is any uncertainty about the number
or nature of the decedent’s accounts.
People also have online identities that
need to be safeguarded. Online profiles or
accounts store vast amounts of personal

and financial information. You should
instruct the account administrators to
close these accounts. For example, the
decedent may have a Facebook account or
other electronic profile. If so, you should
have the profile removed. Facebook, and
perhaps other sites, will offer to put the
profile into a memorial state. A downside,
however, is this could alert the wrong
people that there has been a death.
The thought of the number of possible
accounts (financial and electronic) a decedent may have is daunting. This suggests
a new step in putting your own affairs in
order. Consider creating a list of all of your
credit cards, bank accounts, electronic accounts, passwords, and the security codes

to access the accounts. Of course, as with
other important documents, be sure to tell
someone where this information can be
found.
Even if families take appropriate steps, they
should still be on the lookout for fraud.
Monitoring the decedent’s mail, email,
home phone and cell phone messages,
as well as credit reports, should help to
alert the family to any post-death activity. Adopting these simple practices will
go a long way to protect a loved one’s
identity and avert a much larger problem
that could arise if the decedent’s identity
is stolen.

Designating Retirement Plan Beneficiaries: Traps and Tips
—continued from page 2

cedent’s retirement account can be lost to
combined federal income and estate taxes
(and more to state taxes) without proper
planning and careful attention to the many
traps inherent in these complex rules.

the funds passing to them and the bequest will be deductible for estate tax
purposes.
●

DO NOT PAY estate taxes out of retirement accounts.

●

DO STRETCH the account by leaving it
to a young beneficiary who can defer
the withdrawals over the beneficiary’s
life expectancy.

●

DO NOT NAME a trust as beneficiary
of the account unless the trust is specially designed for this purpose; otherwise all the retirement benefits may
have to be paid out and taxed within
5 years.

PLANNING TECHNIQUES TO MINIMIZE
TAXES ON RETIREMENT PLAN ACCOUNTS
●

DO NOT NAME your estate as beneficiary because assets may have to be
withdrawn within 5 years.

●

DO MAKE charitable bequests at death
from retirement accounts because
charities do not pay income taxes on
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Retirement assets will pass to your beneficiaries in accordance with the retirement
plan’s provisions and the beneficiary designation you complete regardless of the
provisions in your will or revocable trust.
As a result, we consider proper planning
for the language in your beneficiary designations to be essential to your estate planning. Further, designations may need to
be reviewed as your circumstances change
or as retirement assets are moved from
one plan to another. We invite our clients
to contact us with any questions they may
have about beneficiary designations for
their retirement assets.

Frequently Asked Questions About Postmarital Agreements
—continued from page 3

a bona fide exchange of something of
value.
●

●

Parties may wish to separate their property and business interests so as to be
able to deal with their own property,
contract debt, and otherwise make
financial decisions without affecting the
other spouse.
Parties may be planning a move to a
community property state and may
wish to establish their property rights
before doing so.

What is required to create a postmarital
agreement that will hold up in court if it
is ever challenged?
A postmarital agreement will hold up in
court as long as the parties entered into it
voluntarily. Each party should disclose their
assets and liabilities and their income. Further, each party must receive something
of value. In some cases a mutual waiver of
property rights is of sufficient value. Where
there is a big disparity in wealth, however,
a postmarital agreement that is highly
unfavorable to the weaker party will be
vulnerable. (By contrast, a premarital agreement that is highly disadvantageous to one
party is readily enforceable so long as it was
entered into voluntarily. Because neither
party is obligated to marry, courts almost
always find that a premarital agreement was
voluntary even when the weaker party had
to make a difficult choice between accepting harsh terms or canceling the wedding.)
Neither party should use unfair methods to
obtain terms that are very disadvantageous
to the other spouse. Threatening to leave

Copyright© 2007 Paster nak & Fidis, P. C .

an intact marriage to extract an agreement
is inappropriate as is exploiting a spouse’s financial dependence or the mental or physical weakness of a seriously ill spouse. Such
conduct will jeopardize the validity of the
agreement.
How much financial disclosure is necessary?
It depends. When parties have been married for a number of years they may already
be quite familiar with each other’s financial
affairs, particularly if they have pooled their
assets or are involved in business together.
Nevertheless, it is a good idea for each to
provide full financial disclosure. This can
be done with a list of assets and liabilities,
copies of tax returns, account statements,
or a combination of these resources. Both
parties should have the opportunity to ask
for additional information and documents
so that each is satisfied that he or she has
enough information to make an intelligent
decision about whether to accept the proposed terms.
My spouse and I agree on the terms we
want in our postmarital agreement.
Can we use the same lawyer for the
drafting?
As a rule, each spouse should have a separate lawyer. This is especially true when
the parties are estranged and are using the
agreement as a precondition to a reconciliation. When spouses sign a postmarital
agreement they give up some legal rights.
Sometimes an agreement that seems fair
at the outset may have unexpected consequences. Each should be separately advised

5

as to the meaning of the agreement and
its effect on their rights. But, under some
circumstances, when the postmarital agreement is being done for estate planning purposes and the parties’ financial interests are
aligned, the couple may be able to use the
same lawyer.
My spouse and I agree that my lawyer
will draft our postmarital agreement
and that he/she will not have a lawyer.
Will a judge throw out the agreement if
both parties do not have lawyers?
No. There is no requirement that both parties have lawyers in order to create a valid
postmarital agreement. However, it is a
good idea for both parties to have independent legal advice.
My spouse and I signed a postmarital
agreement. The agreement has become
very disadvantageous to me because
circumstances changed in a way we
did not anticipate. I want to cancel the
agreement. Can I do that?
Unless the agreement is invalid you cannot
unilaterally cancel the agreement. However,
you can ask your spouse to renegotiate
the terms and enter into a new postmarital
agreement.

___________________________________
Linda J. Ravdin is the author of TM 849 Marital
Agreements (Tax Management, Inc. 2003), a guide
for attorneys to negotiating and drafting premarital agreements, postmarital agreements, and
domestic partnership agreements.

Pasternak & Fidis Attorneys Named in
The Best Lawyers in America

T

hree P & F attorneys have been selected for inclusion in
the 15th anniversary edition (2008) of The Best Lawyers
in America, due out in December, 2007. Marcia Fidis
and Nancy Fax will both be listed in the Trusts and Estates
specialty and Linda Ravdin will be listed in the Family Law
specialty. Selection to Best Lawyers is based on a rigorous peerreview process. The publication has been described as “the most
respected referral list of attorneys in practice.”

Marcia Fidis

Nancy Fax

Linda Ravdin
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Recent Developments:
No Same-Sex Marriage in Maryland

M

aryland’s highest appeals
court has issued its opinion
in the case of Conaway v.
Deane. Nine same-sex couples sought
marriage licenses from various Maryland court clerks. Based on Maryland
law, which limits marriage to one man
and one woman, the clerks denied
the licenses. The individuals then filed
suit seeking to have Maryland law
declared an unconstitutional denial of
equal treatment under the Maryland
Declaration of Rights. Four members
of the seven-member Court of Appeals upheld Maryland law against this
challenge. (Two of the four are now
retired.) The plaintiffs had argued that
the law constituted gender discrimination because it permitted opposite sex
couples to marry but prevented a man
from marrying a man or a woman from
marrying a woman. The Court rejected
this argument. Rather it said Maryland’s Equal Rights Amendment (ERA),
which prohibits discrimination based
on gender, was intended to prevent
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disparate treatment of women as a
class. The Court also declined to follow
the lead of courts in other states, such
Vermont and New Jersey, that held that
same-sex couples are entitled to the
same rights and privileges as married
couples because the plaintiffs here had
rejected this form of alternative relief.
The Court concluded the Legislature
must make the decision whether to
permit same-sex marriage or another
state-sanctioned status, such as civil
union.
Judge Raker concurred in the majority
opinion that the prohibition on samesex marriage did not violate Maryland’s
ERA. In contrast to the majority, however, Judge Raker adopted the analysis
employed by the Supreme Court of
New Jersey which made the distinction between the right to marry and
the rights of marriage. Judge Raker
concluded that same-sex couples were
entitled to the rights of marriage. She
would leave the formulation of specific

7

laws to carry out this principle to the
Legislature.
Judge Battaglia, joined by Chief Judge
Bell, dissented. The dissent rejected
the premise of the majority, that the
Maryland ERA was intended solely to
protect the rights of women as a class.
Rather, “rights accrue to the individual,
not to couples, or to some abstract
group entity.” And the rights of an individual may not depend on a sex-based
classification unless the State shows a
compelling state interest and then only
if the classification is narrowly tailored
to achieve that purpose. The dissenting judges found no such compelling
state interest. Therefore, they would
have declared the law a violation of
Maryland’s Constitution.
The fight over same-sex marriage in
Maryland, whether defined as a right to
marriage or the rights of marriage, now
moves to the Legislature.

PASTERNAKK&FIDIS

PRST STD
U.S. POSTAGE

REPORTER

PAID
SUBURBAN MD
PERMIT No. 2295

Pasternak & Fidis,
dis, P.C.
7735 Old Georgetown Road
Suite 1100
Bethesda, Maryland
20814-6183

PASTERNAK&FIDIS

NEWS
Copyright© 2007 Paste
Pasterr nak & Fi
Fid
d is, P. C.

The National Arbitration Forum (NAF) has added Al Pasternak to its
national panel of independent and neutral arbitrators and mediators.
In welcoming Al, the NAF stated that “Mr. Pasternak brings to the NAF
a vast understanding of alternative dispute resolution (ADR) and over
40 years of legal experience…. Panelists adhere to ethical and legal
standards [and] follow stringent rules to ensure that parties’ rights are
protected, and uphold all ethical principals. Many neutrals like Mr.
Pasternak have specialized experience in specific industries, facilitating
the comprehension and evaluation of details in even the most complex
legal disputes.”
P & F is pleased to announce that Jason W. Henderson has become a
Shareholder in the firm. Jason is a member of the Business, Real Estate
& Litigation Group where he concentrates on complex business and
commercial matters, including construction contract disputes, real
estate and leasing issues, creditors’ rights, fiduciary matters and general
civil and commercial litigation. He joined the firm in 2004.
The Estate Planning & Administration Group welcomes two new
associates to the practice, Carolyn P. Vinson and Anne W. Coventry.
Carolyn’s practice includes planning for charitable giving, disability, and
retirement, serving as counsel for trust and estate beneficiaries, and
estate administration. Anne’s concentration is in preparation of trust
instruments, domestic and international estate administration, and
sophisticated estate planning for high net-worth individuals and family
businesses.
Morriah H. Horani is the newest associate to join the Divorce & Family
Law Group. A graduate of the University of Maryland School of Law,
Morriah completed a clerkship with the Honorable Thomas E. Marshall,

Circuit Court for Harford County, Maryland. She is a native of Oklahoma
but claims that East Coast weather is better.
The Business, Real Estate & Litigation Group has added Jeremy D.
Rachlin as an associate attorney. Jeremy is a true son of Maryland. He
was born and raised in the state, and received both his undergraduate
and law degrees from the University of Maryland. He served as a clerk
with the Honorable John W. Debelius, III, Circuit Court for Montgomery
County, Maryland, and is an avid Terps fan.
Linda Ravdin was a speaker at the ABA Annual Meeting in San Francisco,
in August, 2007, on a program sponsored by the Family Law Section
entitled “Hot Tips from the Experts.” The title of her hot tip was “How to
Make Premarital Agreements Litigation-Proof.” In October, 2007, Linda
completed a 40-hour mediation training course.
Vicki Viramontes-LaFree has been appointed a member of the Judicial
Selection Committee of the Women’s Bar Association of Maryland, Inc.
for Montgomery County.
Pasternak & Fidis is pleased to announce its participation as a major
sponsor of the Sandy Cameron Music Benefit Fund concert series held
in the spring at Poolesville High School. The concerts feature Poolesville
native Sandy Cameron, an internationally recognized violin virtuoso.
P & F partner, Roger Hayden chairs the Benefit Fund which was created
4 years ago to promote interest in and participation by students in
symphonic performance. This year the Fund organizers inaugurated the
Poolesville Youth Symphony Orchestra (PYSO) for young musical talent
in grades 4 to 12.

