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A
s a business owner, the threat of a 
lawsuit, however frivolous, seems 
to lurk behind every contract, 

every employment arrangement, and 
every customer.  This fear may not be 
unfounded; for a mere $135 dollars a 
disgruntled party can file a lawsuit in 
Maryland.  The filing fee in the District of 
Columbia Superior Court is $120 dollars 
and initiating suit in Virginia ranges from 
$122 to $342 dollars.  

Savvy business owners understand their 
company’s exposure to litigation and will 
preemptively engage counsel to conduct 
a risk analysis, implement mitigating 
strategies, and regularly update contracts, 
policies, and procedures.  In the event a 
lawsuit cannot be avoided, the proactive 
business owner is prepared.  However, 
the Maryland Court of Appeals’ recent 
opinion in CR-RSC Tower I, LLC v. RSC Tower 
I, LLC, 56 A.3d 170 (Md. 2012), is a reminder 
that ‘acting on the advice of counsel’ 
carries its own risk. 

In CR-RSC Tower I, a landlord and its 
commercial tenant had a dispute about 
whether the landlord breached a lease 
that derailed the tenant’s development 
project.  The landlord claimed it acted on 
its lawyer’s advice.  The tenant convinced 
the trial judge to allow into evidence 
communications between the landlord 
and its lawyer. The evidence included an 
email “[I]n which [the landlord] instructed 

But My Lawyer Told Me So: 
The Limits of Attorney-Client Privilege

By Nathan S. Brill

the lawyers: ‘Just make sure you stop the 
bastards….Whichever way you choose to 
go. We need some leverage.’”  The Court of 
Appeals characterized this as the smoking 
gun and upheld the jury’s $36 million 
verdict for the tenant.  The landlord and its 
officers invoked attorney-client privilege 
repeatedly in their testimony to deflect 
questions about the business justification 
for their actions.  The landlord alleged that 
lawyers attended every meeting where 
there were conversations that led to the 
actions constituting the alleged breach.  
Therefore, it asserted all communications on 

In September the Business, Real 
Estate and Litigation Group 
welcomed a new associate 
attorney, Nathan Brill.  Nathan 
joined the Firm after completing 
a clerkship with The Honorable 
Katherine Savage of the Circuit 
Court for Montgomery County, 
Maryland. A graduate of The 
George Washington University, 
Nathan received his Juris Doctor 
degree from Emory University 
School of Law.  He is a member 
of the Maryland State Bar.  
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American Taxpayer Relief 
Act and Estate Planning
By Nancy G. Fax

T
he American Taxpayer Relief 
Act of 2012 (the “Act”), which 
includes a variety of changes to 
the Internal Revenue Code, will 

affect most American taxpayers.  In this 
article, we will address the key estate tax, 
gift tax and generation-skipping transfer 
(GST) tax elements of the legislation.

Prior to passage of the Act, the federal 
estate tax, gift tax and GST tax laws were 
scheduled to change dramatically as of 
January 1, 2013.  For example, although 
the gift tax exemption was $5,120,000 in 
2012, it was scheduled to be reduced to 
$1,000,000 in 2013.  The gift tax rate (for 
amounts above the exemption) was a flat 
35% in 2012, but was scheduled to revert 
to a graduated tax with a top rate of 55% 
in 2013.  Similar changes were in store 
for the estate tax and the GST tax.  The 
combination of reduced exemptions and 
increased rates would have substantially 
increased the amount of transfer tax many 
of our clients or their estates would pay.

The potential for such dramatic increases 
in 2013 was the primary impetus for some 
of our clients to make significant gifts prior 
to the end of 2012.  Those gifts continue 
to constitute good estate planning, even 
though the tax increases have been 
averted, because lifetime gifts move future 
income and appreciation in the gifted 
assets out of the donor’s estate and also 
reduce the state estate tax that otherwise 

might be payable at the donor’s death.  
Also, we note that there may be future 
decreases in the estate tax exemption or 
increases in the tax rate.  Finally, in some 
cases, the retained obligation of the donor 
to pay income tax on the taxable income 
of the gifted assets (through the use of 
a grantor trust) can further increase the 
benefit to the recipient and reduce the 
taxable estate of the donor.

The Act made permanent the 2012 estate, 
gift and GST laws, with only a few changes.  
The $5,000,000 estate tax, gift tax and 
GST tax exemption was retained and will 
continue to be inflation-adjusted.  For 
2013, those exemptions are $5,250,000, 
an increase of $130,000 over the 2012 
exemptions of $5,120,000.  The tax rate on 
estates, gifts and GST transfers above the 
exemption was increased to 40%, from the 
35% rate in effect in 2012.

The so-called “portability” rules that simplify 
the use of the estate tax exemption for 
married clients were scheduled to expire 
in 2013 but have been extended under 
the Act.  These rules permit the estate 
of the second spouse to die to use the 
unused estate tax exemption of the estate 
of the first spouse to die, thus avoiding 
the possibility of wasting a portion of the 
couple’s combined exemptions.   

Finally, although not part of the Act, the 
annual exclusion amount for 2013 is 
$14,000 (up from $13,000 in 2012).  This is 
the maximum amount that an individual 
can give to a beneficiary in a calendar year 
without using gift tax exemption or paying 
gift tax.  The annual exclusion is subject 
to inflation-adjusted increases in $1,000 
increments in future years.

The Act’s rules regarding the estate tax, gift 
tax and GST tax are “permanent”, meaning 
that they are not subject to phase-outs 
or other built-in modifications, but time 
will tell whether they are truly permanent.  
President Obama’s administration has 
proposed various changes to the rules 

Six Pasternak & Fidis attorneys 
have been named to the 2013 
edition of Maryland Super Lawyers.  
Nancy Fax, Marcia Fidis, and N. 
Alfred Pasternak were listed for 
Estate Planning & Probate.  Linda 
Ravdin and Anne (Jan) White 
were listed for Family Law and 
Morriah Horani was listed as a 
Rising Star in Family Law. 
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I
n July 2012 the Uniform Law 
Commission (ULC) approved 
a new uniform act, the 
Uniform Premarital and Marital 

Agreements Act (UPMAA).  The ULC 
(also known as the National Conference 
of Commissioners on Uniform State 
Laws) is a 121 year old organization of 
legal scholars and practicing lawyers.  
It researches, drafts and promotes 
enactment of uniform state laws on 
subjects that would benefit from 
uniformity.  For example, it created 
the Uniform Commercial Code, the 
Uniform Interstate Family Support 
Act, and the Uniform Enforcement of 
Foreign Judgments Act.  It is up to the 
legislature of each state whether to 
adopt a uniform act, and whether to 
make any changes to the text. 

The UPMAA, if adopted, would 
replace the 1983 Uniform Premarital 
Agreement Act (UPAA). Twenty-
seven states, including the District 
of Columbia and Virginia, but not 
Maryland, adopted the UPAA.  

The UPMAA proposes a new set of 
standards for validity of premarital 
agreements.  In addition, the UPMAA, 
for the first time, creates proposed 
uniform standards for recognition and 
validity of marital agreements. The 
UPMAA defines a marital agreement 
as an agreement executed by spouses 
who intend to stay married. These 
agreements often serve the same 
purposes as a premarital agreement.   
Some marital agreements are 
executed by parties who intended 
to sign a premarital agreement, but 
ran out of time to conclude the 
negotiations before the wedding.   
A couple who becomes estranged 
may decide to try reconciliation but 
want an agreement that resolves 
all financial issues in the event the 
reconciliation is not successful.  Some 
marital agreements are done as part 
of estate planning.  Under the UPMAA 
the standards for validity of a marital 

The New Uniform Premarital 
and Marital Agreements Act
By Linda J. Ravdin

agreement would be the same as for 
a premarital agreement.  

The UPMAA would alter the current 
rules governing the process for 
entering into a premarital or marital 
agreement.  These new rules seek to 
strike a reasonable balance between 
the desire of the person seeking 
such an agreement for predictability 
of enforcement and the need of the 
economically disadvantaged spouse or 
prospective spouse for a genuinely fair 
process.  Under the UPAA, a court must 
uphold a premarital agreement that was 
unconscionable (i.e., extremely unfair) 
at execution as long as the challenging 
party got adequate financial disclosure 
or signed an effective waiver.  The 
UPMAA rejects enforcement of an 
agreement that was unconscionable 
at execution. However, a marital or 
premarital agreement that was unfair 
at execution (but not in the extreme), 
will be enforceable.       

A persistent problem, from the 
perspective of economically weaker 
parties, is the practice of presenting a 
proposed premarital agreement close 
to the wedding date, when plans have 
been made and paid for, and when 
the rush of pre-wedding activities 
makes it difficult or impossible 
to get legal advice and engage in 
an actual negotiation.  The most 
important feature of the UPMAA is the 
requirement that the party receiving 
a proposed agreement have access 
to independent legal representation 
before execution.   Access to legal 
representation necessarily means 
both the money to hire a lawyer and 
the time to find one, get advice, and 
consider that advice.  This requirement 
should make the process of entering 
into a premarital agreement more 
fair by forcing the party seeking the 
agreement to present the proposed 
agreement well in advance of the 
wedding date and, in some cases, to 
pay the legal fees of the weaker party 

to enable him or her to retain counsel.  
The same requirement for access to 
independent legal advice would apply 
when parties are already married and 
seek to enter into an agreement that 
will govern their property and support 
obligations at death or in the event of 
a future separation or divorce.

The UPMAA does not mandate legal 
representation, only a meaningful 
opportunity for legal advice.  The UPMAA 
also requires a plain English notice of 
the rights affected by the agreement 
when one party is unrepresented.

The UPAA sought to create uniformity 
in the standards for validity of 
premarital agreements, but it had 
many flaws.  One of the biggest 
flaws is the provision that permits 
an unconscionable agreement 
to be enforced. Many scholars 
have questioned the propriety of 
permitting an unconscionable marital 
contract when such contracts are 
not permissible in a commercial 
setting. The UPMAA is a significant 
improvement over current law.  The 
requirement for meaningful access to 
legal advice should give economically 
disadvantaged spouses and 
prospective spouses a better chance 
to negotiate acceptable terms. 

Linda Ravdin is the author of 
Premarital Agreements:  Drafting 
and Negotiation, published by 
the American Bar Association 
in 2011.  She served as the 
Co-Advisor from the ABA 
Family Law Section to the 
Uniform Law Commission’s 
Drafting Committee on the 
Uniform Premarital and Marital 
Agreements Act.
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A
s a result of voter approval, 
the Maryland Code has 
been amended to provide: 
“Only a marriage between 

two individuals who are not otherwise 
prohibited from marrying is valid in this 
State.”  Same-sex spouses and couples in 
Maryland are entitled to the same rights 
and obligations under Maryland law as 
opposite-sex spouses and couples.  On 
January 18, 2013, Maryland Attorney 
General Douglas F. Gansler issued an 
opinion addressing a number of issues 
and questions about the implementation 
of marriage equality in Maryland.    

Implementation of full marriage 
equality in Maryland is complicated 
by the federal Defense of Marriage 
Act (DOMA).  Among other things, 
DOMA prohibits recognition of a valid 
same-sex marriage for all federal law 
purposes.  The Attorney General’s 
opinion addresses implementation 
of marriage equality in light of the 
limitations imposed by DOMA.
The following summarizes a few of the key 
issues addressed in the 19-page opinion.  

Code References to 
Husband and Wife
There are many provisions of the 
Maryland Code that use the terms 
“husband” and “wife” in a manner 
that would appear to exclude same-
sex spouses.  The Attorney General 
concludes that these Code sections 
should be interpreted to include same-
sex spouses without waiting for the 
Legislature to amend the Code.

Insurance
Maryland law prohibits an insurance 
company from discriminating on the 
basis of gender in the issuance of 
insurance (life, annuity, health, etc.).  
These protections are extended to 
same-sex couples without requiring any 
further change in the Maryland Code.  
Church-sponsored fraternal societies 
remain exempt.

Maryland Attorney General Opinion: 
Implementation of Same-Sex Marriage

Employer-Sponsored 
Insurance Plans
The federal Employee Retirement 
Income Security Act (ERISA) governs 
many employee benefits, such as life 
and health insurance.  Under ERISA, 
because of DOMA, a self-funded 
health or life insurance plan does 
not have to comply with Maryland’s 
anti-discrimination laws.  However, an 
employer plan that purchases insurance 
from an insurance company must 
comply with Maryland law prohibiting  
discrimination in insurance.

Open Enrollment Periods
An insurance plan that offers spousal 
coverage must recognize a new same-
sex marriage as a qualifying event.    

Titling of Real Estate
Tenancy by the entireties is a form of 
property ownership that is only available 
to married couples.  Same-sex spouses 
are therefore entitled to use this form of 
ownership and to obtain title insurance.

Income Tax Filing Status
Maryland law currently requires a couple 
who filed separate federal income tax 
returns to file separate state returns.  
Because of DOMA a same-sex married 
couple must file separate federal 
returns.  However, Maryland Comptroller 
Peter Franchot has announced his 
commitment to afford same-sex spouses 
the opportunity to file joint Maryland 
returns for 2013.  This will be done by 
legislative action or by regulation.  

Imputed Spousal Income
Because of DOMA, the health insurance 
premium paid by an employer for 
the same-sex spouse of an employee 
is treated as taxable income to the 
employee on the federal return.  By 
contrast, the premium paid for an 
opposite-sex spouse is not taxable on 
the federal return.  Maryland income 
taxes are tied in to federal law.  Therefore, 
the premium will be taxable on the state 
return as well.  The Maryland Legislature 
will need to amend the Code to alter 
this result.  

Estate Taxes
Maryland estate taxes are tied into federal 
law.  Same-sex spouses are not entitled 
to the unlimited marital deduction for 
federal estate tax purposes.  In order 
to afford same-sex spouses the same 
treatment as opposite-sex spouses 
under Maryland law, the Legislature will 
need to amend the Code. 

Other Tax Issues
There are a host of other tax issues 
that will be resolved if the Supreme 
Court declares DOMA unconstitutional 
as applied to same-sex couples in valid 
marriages or if Congress repeals DOMA.  
For state tax purposes, the Maryland 
Legislature can afford equal treatment 
to same-sex couples by amending the 
Code to decouple the Maryland income 
tax return from the federal return. 

Family Medical Leave Act
Maryland adopted the federal Family 
and Medical Leave Act (FMLA) for state 
employees.  It must be administered 
consistent with federal law.  Therefore, 
because of DOMA, at present, the State 
may not grant FMLA leave to care 
for a same-sex spouse.  However, an 
employee is entitled to FMLA leave to 
care for a child of a same-sex marriage.

Name Change
There are several ways that a person 
may change his or her name.  The 
easiest and cheapest means of name 
change occurs where a spouse elects 
to change his or her surname upon 
marriage.  He or she need only present 
a valid marriage certificate to the MVA 
to get a new driver’s license and can 
use that to get a new Social Security 
card.  This does not require a court 
order or payment of a fee.  However, 
this procedure may not be sufficient for 
same-sex spouses to change a surname 
with the Social Security Administration.  
Therefore, same-sex spouses who wish 
to change a surname upon marriage 
may need to file a petition in court and 
pay the fees associated with a court-
ordered name change.
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the subject were privileged.  The courts disagreed.  

Ordinarily these attorney-client communications would have 
remained confidential, meaning the tenant would not have 
been entitled to get access to them in pretrial discovery or 
offer them into evidence at trial.  The attorney-client privilege 
protects communications between a lawyer and client that 
are made in private and for the purpose of obtaining legal 
assistance.  The privilege is intended to encourage full and 
frank communication between attorneys and their clients.  

The privilege is not absolute.  A client may waive the 
privilege -- intentionally or unintentionally -- through 
disclosure of all or part of the communication.  Once 
waived, all communications on the same subject matter 
as the disclosed communication become available to the 
opposing party.  This is known as “subject matter waiver.” 
The doctrine of subject matter waiver prohibits use of the 
attorney-client privilege as both a sword and a shield.  In 
other words, a party cannot selectively assert the privilege 
to shield information harmful to his case, while introducing 
other privileged material as a weapon for his benefit.  

In CR-RSC Tower I, Maryland’s highest court considered 
for the first time whether invoking advice of counsel as a 
defense in testimony waived the attorney-client privilege, 
so that the opposing party could get access to all of the 
client’s communications with the lawyer on the same 
subject.  The court held that subject matter waiver occurs 
where a party testifies about specific communications 

with attorneys to establish an element of that party’s claim or 
defense.  The court found the landlord’s testimony in CR-RSC 
Tower I was an attempt to use privileged communication as a 
sword and shield.  The landlord wanted to disclose the receipt 
of legal advice to prove it did not breach the lease; at the 
same time, the landlord attempted to conceal the purpose for 
obtaining this advice, which the smoking gun email revealed 
to be a pretext for derailing the deal.  

This is not to say that the attorney-client privilege is endangered 
or that clients should withhold information from their lawyer.  
CR-RSC Tower I is an extreme instance of a defendant claiming 
every business communication was privileged. But, it is 
reminder to clients and their attorneys that maintaining the 
formal attorney-client relationship is important to protecting 
the privilege. Counsel may participate in business strategy 
meetings to better understand the client’s operation or in 
anticipation of a future representation.  However, participation 
in a meeting to discuss business strategy will not meet one of 
the requirements to establish attorney-client privilege test; the 
communication is not for the purpose of legal advice.  

When the attorney does provide legal advice, either a 
separate meeting should be held or there should be a clear 
delineation, such as a coffee break after which all participants 
switch to a new notepad.  Clients and counsel should be 
clear as to the status of communications before proceeding. 
Business owners must also be aware that relying on the 
advice of counsel alone may not always be sufficient to 
establish good faith and fair dealing.    

pertaining to certain estate planning 
transactions, so it is certainly possible 
that there will be revisions to the estate, 
gift and GST tax laws in the future.

You may wish to consider how the new 
law affects your estate planning.  Those 
who made gifts in 2012 or before may 
wish to consider “topping off” the gifts to 
use the $130,000 increases in the gift tax 
and GST tax exemptions.  Some who did 
not make gifts may wish to reevaluate 
the benefits of making significant gifts.  
If you have postponed a review of your 
estate plan pending the outcome of tax 
legislation, this may be a good time to 
review your plan.  

If you have questions about the 
impact of the new law on your estate 
planning, please feel free to contact 
any member of our Estate Planning and 
Administration Group. 

P & F News
In February, the Estate Planning 
and Administration Group said 
goodbye to associate Adam Swaim.  
Adam leaves the firm to join the 
development office of the Human 
Rights Campaign.  Later that month 
the Group added Alex Tanouye as 
an associate attorney.  Alex took his 
undergraduate and law degrees from 
the University of Maryland.  He joins 
P & F after six years in private practice 
focused on estate planning and 
probate issues.  

In December 2012 Linda Ravdin 
and Anne (Jan) White were named 
among the area’s top divorce 
lawyers in Washingtonian magazine.  
Linda Ravdin was quoted in the 
Washingtonian article on “A Divorce 
Lawyer’s Guide to a Good Marriage.”

Divorce and Family Law Group 
partner Linda Ravdin authored 
a second edition of  her BNA 
Portfolio, Marital Agreements (849-
2d. T.M.).  The portfolio is part of 
BNA’s Tax Management Portfolio 
Library for Estates, Gifts and Trusts.  
It focuses on the requirements 
for creating and drafting 
premarital,  marital and domestic 
partnership agreements.   

In December, Estate Planning and 
Administration associate Stephanie 
Perry was a panelist for a DC Bar 
presentation entitled: “ Back to 
Basics: Powers of Appointment. “
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The 2013 edition of Best Lawyers 
lists Divorce and Family Law Group 
partners Linda Ravdin, Vicki 
Viramontes-LaFree and Anne 
(Jan) White for Family Law and 
Estate Planning and Administration 
partners Nancy Fax and Marcia 
Fidis for Trusts and Estates.  

Pasternak & Fidis is delighted to 
announce that Estate Planning 
and Administration Group 
partner Anne Coventry has 
been named as a fellow of 
the American College of Trust 
and Estate Counsel (ACTEC). 
ACTEC is a prestigious nonprofit 
lawyers’ group, based in 
Washington, D.C., whose mission 
is to promote and enhance the 
practice of trusts and estate law. 
Its 2,700 members nationwide 
have been chosen in a rigorous 
nomination and selection 
process and must demonstrate 
the highest level of integrity, 
commitment to the profession, 
competence and experience as 
trusts and estate counselors. 

The Estate Planning and 
Administration Group is pleased 
to announce that Matthew 
Tevelow has joined the firm as 
a Probate Paralegal.  Matt is a 
graduate of the University of 
Maryland and comes to P & F from 
the Montgomery County Register 
of Wills where he was a Level 3 
Auditor and Office Administrator.  

On January 30 and February 6 
Anne (Jan) White presented 
Ethical Guidelines for Collaborative 
cases to Maryland, D.C., and 
Virginia collaborative attorneys, 
financial experts, and mental 
health practitioners.  As Co-chair 
of the Maryland Collaborative 
Practice Council Ethics Committee, 
Jan was one of three authors of 
these Guidelines.  In addition, as 
Chair of the D.C. Metro Protocols 
Committee, Jan published 
revised Protocols on how to 
conduct a Collaborative case.   
Both the Ethics Guidelines and 
the Protocols are widely used 
by Collaborative professionals 
throughout Virginia, Maryland, 
and the District of Columbia.

Join Pasternak & Fidis partner Linda J. Ravdin, author of Bloomberg BNA’s portfolio on Marital Agreements, for a 90-minute webinar, 
What Estate Planners Need to Know about Premarital and Marital Agreements and Divorce, on April 30, 2013 from 12:30-2:00 pm. 
Linda will address a number of issues of concern to estate planners who want to protect their premarital and marital agreement 
clients who may divorce. Upon registering at http://www.bna.com/estate-planners-need-w17179873142/, a special promotion code 
(PASTERNAK) will obtain a $100 discount for you. Registrants will also receive a complimentary copy of Ms. Radvin’s Marital Agreements
portfolio following the webinar.


