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Starting in 2010, irrespective of income 
limitations that have applied in the 
past, participants in qualified retire-
ment plans and owners of regular 

IRAs can roll over their accounts to a Roth IRA.  
What’s so attractive about a Roth IRA?  Here’s a 
summary:

•	 Earnings within the account are tax-
sheltered (as they are with a regular 
qualified employer plan or IRA).

•	 Unlike a regular qualified employer plan 
or IRA, withdrawals from a Roth IRA 
generally are not taxed.

•	 A Roth IRA owner does not have to 

commence lifetime required minimum 
distributions (RMDs) after age 70 ½ as is 
generally the case with a regular qualified 
employer plan or IRA.

•	 Beneficiaries of Roth IRAs enjoy 
tax-sheltered earnings and tax-free 
withdrawals (unlike with a regular 
qualified employer plan or IRA).  They 
do, however, have to begin regular 
withdrawals after the account owner dies.

The Roth IRA is particularly attractive as a 
wealth transfer strategy.  Because the owner 
of a Roth IRA is not required to take any RMDs, 
the funds can continue to grow – completely 
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I n S I D E

Under a 2001 law the federal estate 
and generation-skipping transfer 
(“GST”) taxes were repealed on 
January 1, 2010.  Until the final days 

of 2009 it was widely expected that Congress 
would intervene before repeal, but time ran 
out without Congressional action.  As a result, 
there is no federal estate tax applicable to 
decedents dying in 2010, and there is no GST 
tax on transfers made in 2010.  The gift tax is 
still in place, with the same $1 million lifetime 
exemption that was in effect in 2009, but the 
gift tax rate is lowered from 45% to 35%.  State 
estate taxes in DC and Maryland are still in 
effect for estates in excess of $1 million.

Many observers believe Congress will act 

sometime this year to reinstate the taxes 
retroactively to January 1.  If Congress does 
nothing, repeal will last only for this year and on 
January 1, 2011, the estate tax will be reinstated 
with an exemption of only $ 1 million per 
person and the GST tax will be reinstated with 
an exemption of $ 1,060,000 (as adjusted for 
inflation).  

Many financial and tax advisors are 
recommending strategies intended to take 
advantage of the temporary repeal of the GST 
tax and reduction of the gift tax rate to 35%.  We 
feel that the gifting opportunities afforded by 
the window of repeal are actually somewhat 
limited and would only be appropriate for ultra-
wealthy families who are willing to take the risk 
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that Congress may reinstate 2009 rules retroactively.  The far 
greater concerns at present are that the window of repeal 
(i) may cause significant problems for families making gifts to a 
trust for a grandchild or to a trust that may eventually benefit a 
grandchild, (ii) may distort the estate plan of a person dying in 
2010 with a will or revocable trust that divides assets between 
sets of beneficiaries based on the estate tax exemption 
amount, the marital deduction election amount, or the GST 
tax exemption amount, (iii) may cause increased state estate 
tax on the estate of a married person dying in 2010 domiciled 
in certain jurisdictions (including the District of Columbia).  
You should revisit your estate plan if you fall into any of these 
categories, or if you have a substantial estate and have not 
reviewed your estate plan in recent years.    

During the window of estate and GST tax repeal, decedents’ 
estates will face a new complication in the capital gains tax 
arena—the step up in tax basis for assets acquired from a 
decedent is eliminated so that a decedent’s tax basis carries 
over to his or her heirs.  There are some exceptions to this 
rule, but the effect will be a heavy record-keeping burden on all families, not just the wealthy.  A 
similar tax basis law existed decades ago, but was eliminated because it was burdensome and 
unworkable.  The result of this basis rule is that a decedent will pass income tax consequences 
on to heirs if the decedent dies holding assets that have appreciated significantly over the cost 
basis.

Congress’ failure to prevent the current scenario has been been called “congressional malpractice” 
(Laura Saunders, “Rich Cling to Life to Beat Tax Man”, Wall Street Journal, December 30, 2009, 
quoting Prof. Michael Graetz of Columbia University).  We agree, and we encourage you to write 
your representatives and senators to enact tax legislation that will provide taxpayers with certainty 
in planning their estates.  Uncertainty in the tax laws will result in increased estate planning costs, 
because estate planners must not only navigate through the complexities of the current tax rules, 
but also anticipate potential changes to those rules.

In summary, you may wish to review your estate planning if:

•	 Your estate plan divides assets, based on the estate tax exemption amount or marital 
deduction election amount, between different sets of beneficiaries (or trusts having 
different terms);

•	 Your estate plan includes a marital trust for your spouse and you reside in the District of 
Columbia (or nY, nJ, Mn, VT, IA, or nC), because such a plan may cause significant state-
level estate tax if you die during 2010;

•	 Your estate plan includes gifts of the GST exemption amount directly to a grandchild or a 
trust for a grandchild;

•	 You intend to make a gift in 2010 to a GST trust for a grandchild;

•	 You want to execute a codicil or trust amendment that specifically addresses what to do if 
there is no estate tax in effect at your death;

•	 You wish to consider taking advantage of potential GST gifting opportunities during this 
window of repeal of the GST tax, notwithstanding the risk that the 2009 rules will be 
reinstated retroactively; or

•	 You have not had your estate plan reviewed in the last five years.

The current state of confusion in the estate tax laws caused by Congress’ inaction is uncharted 
territory.  The rules affecting estate tax planning may change rapidly and unexpectedly.  Our 
estates and trusts attorneys, like estate planners nationwide, are working diligently to provide 
sound advice to clients in the midst of uncertainty.  What the future holds is not clear, however, 
and our recommendations will change as the law develops.

The Year With No Federal Estate Tax—Maybe!
—continued from cover page

Three P & F partners 
have been named in the 
December, 2009 issue of 
Washingtonian in an article 
entitled “Washington’s Top 
Lawyers.”  Nancy Fax is 
listed as one of the “great 
trust-and-estate lawyers 
….who won’t let you 
down when it comes to 
managing your wealth and 
planning for the future.”   
Faith Dornbrand and 
Linda Ravdin are named 
among the top family law 
attorneys who can help 
you “minimize the dam-
age” of a divorce.



tax-free – until the owner’s death.  If the 
beneficiary of the IRA is the surviving 
spouse, he or she can treat the Roth IRA 
as his/her own and postpone RMDs until 
death.  Then the children or grandchildren 
can take tax-free distributions over their life 
expectancies, while enjoying the tax-free 
accumulation of the undistributed funds.

The catch, and it’s a big one, is that the 
rollover will be fully taxed, assuming 
the rollover is being made with pre-tax 
dollars (money that was deductible when 
contributed to the IRA or that was not 
taxed to the employee when contributed 
to the retirement plan), including the 
earnings on those pre-tax dollars.  For 
example, if you are in the 28% federal 
tax bracket and roll over $100,000 
from a regular IRA funded entirely with 
deductible dollars to a Roth IRA, you’ll 
owe $28,000 of federal tax and any 
applicable state tax.  So you’ll be paying 
tax now for the privilege of future tax-free 
withdrawals and freedom from the RMD 
rules.

Should you consider making the rollover to 
a Roth IRA?  The answer may be “yes” if:

•	 You can pay the tax on the rollover 
with non-retirement plan funds.  Keep 
in mind that if you use retirement plan 
funds to pay the tax on the rollover, 
you’ll have less money building up tax-
free within the account.

•	 You anticipate paying taxes at a higher 
rate in the future than you are paying 
now.  Many observers believe that 
tax rates for middle and high income 
earners will be higher in the future.

•	 You have a number of years to go 
before you will tap into the Roth IRA.  
This will give you a chance to recoup 
(via tax-deferred earnings and tax-
deferred payouts) the tax you pay on 
the rollover.

•	 You are willing to pay a tax now for the 
opportunity to pass on tax-free income 
to your beneficiaries.

Because the income tax is calculated 
on the value of the assets at the date of 
conversion, if we assume assets will increase 
in value over time, it is advisable to convert 
as soon as possible.  If, contrary to your 

expectation, the assets decline in value, you 
may recharacterize so that you do not pay 
income taxes on the inflated value.  Because 
you cannot pick and choose among the 
assets in an IRA for recharacterization, 
consider multiple Roth IRAs for each asset 
or asset class so that you can recharacterize 
only those assets that decline in value.  

A Roth rollover made in 2010 represents a 
novel tax deferral opportunity and a novel 
choice.  If you roll over to a Roth IRA in 
2010, the tax that you’ll owe will be payable 
half in 2011 and half in 2012, unless you 
elect to pay the entire tax in 2010.  Why 
would you choose to pay a tax in 2010 
instead of deferring it to 2011 and 2012?  
Absent Congressional action, after 2010, 
the tax brackets will revert to their higher 
pre-2001 levels.  The top four brackets will 
be 39.6%, 36%, 31%, and 28%, instead of 
the current 35%, 33%, 28%, and 25%.  The 
Administration has proposed to increase 
taxes for those making over $250,000.    So 
if you believe your tax rates will go up after 
2010, you may want to consider paying the 
tax in 2010.

In some cases, it will be obvious that a Roth 
IRA conversion makes sense. For example, 
an 80-year old retiree with substantial non-
retirement assets and an estate that is likely 
to be subject to estate tax at death would 
be well advised to convert a traditional 
IRA to a Roth IRA and to name children or 
grandchildren as beneficiaries.  If she will 
not need to take any distributions from 
the IRA during her lifetime, thus permitting 
the account to grow tax-free, and she has 
non-retirement assets to pay the income tax 
and the eventual estate tax, she will have 
removed the funds used to pay the income 
tax from her estate, and her grandchildren 
can enjoy a long period of tax-free growth 
and no income tax on their distributions.  

On the other hand, an 80-year old retiree 
who needs to draw on his traditional IRA 
in retirement, who does not have an estate 
that will be subject to estate tax and who 
intends to leave a large portion of his estate 
to charity definitely is not a candidate for a 
Roth IRA conversion.

There are many details to consider, such as 
whether the amounts you are thinking of 
switching to a Roth IRA are eligible for the 
rollover, whether you can make a rollover 
from your employer sponsored plan, and 
the tax impact of rolling over nondeductible 
contributions.  Each individual will need to 
make a judgment about whether or not 
to convert retirement assets to a Roth IRA 
based on his or her specific circumstances.  
As appealing as Roth IRA conversions are, it 
is difficult to know whether a Roth IRA will 
be beneficial in the long run because of  
the many variables and uncertainty about 
future  tax laws. 

The estate planning attorneys at Pasternak 
& Fidis are familiar with Roth IRAs. We 
encourage interested clients to contact 
us, as well as their accountant or financial 
advisor, in order to determine whether a 
Roth IRA conversion might make sense.

Roth IRA Rollovers
—continued from cover page

Divorce & Family Law Group partner 
Linda Ravdin was a faculty member 
at the Legal Education Institute’s 27th 
Annual National CLE Conference in 
Vail, Colorado in January.  Her topic 
was “Premarital Agreements: Tips to 
Keep Your Client Out of Court.”  Linda, 
and Estate Planning & Administration 
partner Marcia Fidis are the co-
authors of a book, Premarital and 
Domestic Partnership Agreements, pub-
lished by MICPEL in September 2009.

The Estate Planning & Administration 
Group welcomes Elizabeth Sun-
Young Kim as an associate.  Elizabeth 
received her J.D. in 2006 from the 
George Mason University School 
of Law.   She graduated cum laude 
and with University Honors in 2000 
from Miami University’s School 
of Business with a Bachelor of 
Science in Management Information 
Systems and double minors in Arts 
Management and Violin Performance.  
Before coming to Pasternak & Fidis, 
Elizabeth worked at General Counsel, 
P.C. in McLean, Virginia, where she 
advised her business owner clients 
in business succession planning and 
provided estate planning services to 
individuals, couples, and families. 
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On September 24, 2009, the Court of 
Appeals of Virginia issued an important 
opinion involving the custodial rights of 
two men who had become the parents of a 
young girl.  In Prashad v. Copeland, the men, 
Copeland and Spivey, entered into a sur-
rogacy agreement in Minnesota with Tanya 
Prashad.  Prashad was artificially inseminated 
with sperm from both men.  The baby, A.C.C., 
was born in 2004.  Copeland was listed on 
the birth certificate as the father although 
there had been no DnA test.

A.C.C. lived with Copeland and Spivey, 
first in Minnesota, then in north Carolina.  
Prashad visited A.C.C. in north Carolina, but 
in 2009 the relationship between the two 
men and Prashad began to deteriorate.  
As a result, the men stopped permitting 
Prashad to have visitation with A.C.C.
In mid-2005 Copeland and Spivey trav-
eled to California and formally registered 
as domestic partners under California law, 
then returned to north Carolina.  In a north 
Carolina court, Prashad filed suit against 
Copeland for custody of A.C.C. and asked 
for a paternity test.  The test revealed that 
Spivey, not Copeland, was A.C.C.’s birth 
father.  

The north Carolina court granted motions 
allowing both Spivey and Copeland to 
intervene in the case.  Importantly, the 
north Carolina court explained:

[Copeland] is listed as the father 
on the birth certificate of [A.C.C.], 
[Copeland] has been a full-time 
parent to [A.C.C.] since her birth 
and has assumed all responsi-
bilities of being a parent to her, 
[Copeland] is entitled to claim a 
right of custody of [A.C.C.] and 
be a party in this custody action 
pursuant to [north Carolina’s] 
custody statutes and case law, 
[Copeland] has an interest in the 
custody of [A.C.C.], the child he 
has raised for almost two years, 
and disposition of this action 
without his involvement will sig-
nificantly impair or impede his 
ability to protect his relationship 
with [A.C.C.]

In September 2006 Copeland, Spivey and 
Prashad agreed to a consent order in the 
north Carolina court giving the men pri-
mary legal and physical custody.  In the 
meantime, the men moved to Virginia with 
A.C.C. A little more than a year later, Prashad 
filed suit in a Virginia court seeking to gain 
custody of A.C.C.  She asked the Virginia 
court to honor the north Carolina order 
only insofar as it recognized Spivey’s rights 
as a parent.  She asked the Virginia court to 
reject the north Carolina order to the extent 
it recognized that Copeland had any rights 
as a parent.  

Interstate child custody disputes are gov-
erned by the federal Parental Kidnapping 
Prevention Act (PKPA) and a state law, the 
Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA), which has been 
enacted in both north Carolina and Virginia.  
These laws require each state to recognize 
and enforce a custody order of another 
state so long as the order was properly 
entered in accordance with the law of the 
state of its entry.  The order in this case was 
valid in north Carolina.  

Prashad tried to persuade the Court of 
Appeals of Virginia to refuse to register 
the north Carolina order that recognized 
Copeland’s custodial rights.  Her argument 
was that to do so would be tantamount to 
recognizing a same-sex union in violation 
of Virginia law and policy and the federal 
Defense of Marriage Act.  The Court of 

Appeals saw this attempt for what it was 
and rejected it.  Rather, it recognized that 
Copeland’s custodial rights were not based 
on his same-sex civil union with Spivey, but 
on his own parental relationship with A.C.C.  

Congress enacted the PKPA in 1980.  It was 
followed by an earlier uniform custody 
jurisdiction act, updated in the UCCJEA, 
which has been adopted in every state, 
including Virginia, Maryland and the District 
of Columbia.  Since then there have been 
hundreds of reported cases all over the 
country involving interstate custody orders. 
These cases have established the principle 
that each state must honor a properly 
entered custody order of a sister state.  The 
purpose of these laws is to prevent parents 
from moving from state to state to shop for 
a court that may give them a better result 
in a custody dispute.  The basic principle of 
Prashad v. Copeland is not new.  The case 
is important because it shows that courts 
in Virginia respect the difference between 
a legally established parental relationship 
with a child, which courts must honor, and 
a legal relationship, such as marriage or civil 
union, between two persons of the same 
gender, which Virginia law does not recog-
nize.  

Out of State Custody Orders and  
Same-Sex Couples in Virginia

Managing Partner Nancy Fax and 
Divorce & Family Law Group partner 
Linda Ravdin were named among 
the top 25 women lawyers in 2010 
Maryland Super Lawyers.  Nancy Fax , 
N. Alfred Pasternak and Marcia Fidis 
have also been chosen for inclusion in 
the specialty of Estate Planning and 
Probate. Anne (Jan) White, partner 
in the Divorce & Family Law Group, 
as been selected as a Maryland Super 
Lawyer in the 2010 edition in the 
specialty of Family Law along with 
Divorce & Family Law Group partners, 
Linda Ravdin and Faith Dornbrand. 

On October 2, 2009 at the 54th Annual 
Estate Planning Seminar of the 
Washington State Bar Association 
in Seattle, Nancy Fax presented a 
program entitled “Domestic Asset 
Protection Planning.”  The presenta-
tion addressed practical and effective 
strategies for protecting assets from 
claims of creditors.
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Anne W. Coventry, the newest partner 
in Pasternak & Fidis’ Estate Planning and 
Administration Group, says she has wanted 
to help people with their estate planning 
needs ever since her law school days.

“The best thing about the field is the oppor-
tunity to help people plan how to distribute 
their assets while things are going well for 
them,” Anne says. “I find it more reward-
ing to advise families and individuals than 
to advise corporations. It’s really a form of 
puzzle-solving.”

Anne grew up outside Chicago and 
received her undergraduate degree from 
Lawrence University in Wisconsin. She grad-
uated fourth in her class at William & Mary’s 
Marshall Wythe School of Law in 1999.

Anne began her legal career in downtown 
D.C. at Arnold & Porter in the Tax and 
Estates group, then moved to a small D.C. 
boutique firm specializing in trusts and 
estates. She came to Pasternak & Fidis in 
2007 and became a principal in January 
2009.  A major draw for Anne at Pasternak & 
Fidis was the opportunity to work with the 

established partners in her practice area, 
especially nancy Fax, whom she knew had 
been involved in getting the Uniform Trust 
Code adopted in D.C.

Anne says the biggest challenge for her 
and for all trusts and estates lawyers these 
days is the continuing uncertainty over the 
federal estate tax, which has been phased 
out over a ten-year period but which is now 
scheduled to return in full force in 2011, 
unless Congress acts.

Estate planning attorneys, Anne says, tend 
to cooperate and share ideas and legal 
problems with one another, rather than 
being intensely competitive.   “Our competi-
tion is not each other, but inertia. Seventy 
percent of Americans don’t have wills at all”. 

Anne’s husband, Greg Miller, is a structural 
biologist specializing in x-ray crystallog-
raphy. He is a professor of pharmacology 
on the medical school faculty of McGill 
University in Montreal, and the couple has 
learned to live with the ups and downs 
of a commuter marriage. Anne also has a 
12-year-old son.

Anne serves on the board of directors 

of Friends of Fillmore Arts Center in the 

District, which is a co-operative program in 

the D.C. public schools that provides skills-

based education for students in creative 

writing, theater, music and other visual and 

performing arts.  She is also a member of 

the board of the American Dance Institute 

in Rockville.

Along with Vicki Viramontes-LaFree in the 

firm’s Divorce and Family Law Group and 

Jason Henderson in the Business, Real 

Estate and Litigation Group, Anne forms the 

nucleus for the future leadership of the firm.

Spotlight on Anne Coventry
Nancy Fax has been elected to the 
Membership Selection Committee 
of the American College of Trust and 
Estate Counsel (ACTEC).  Her term 
begins in March 2010.

Business, Real Estate & Litigation 
associate Jeremy Rachlin was invited 
to participate in a panel discussion 
at his alma mater, the University of  
Maryland School of Law in November 
2009.  The panel’s title was “Myths and 
Realities about Small/Mid-Sized Firm 
Practice.”  Jeremy engaged 50 current 
Maryland Law students in a discussion 
on how to best position themselves 
for employment with smaller and 
mid-sized firms, the types of complex 
legal issues that are often presented 
to small and mid-sized firms, and 
how small and mid-sized firms may 
be better able to weather the pres-
ent economic troubles than large law 
firms. 

The Washington, D.C. City Council has 
passed a law that will allow same-sex 
couples to marry in the District of 
Columbia.  The new D.C. Code sec-
tion, titled “Equal Access to Marriage,” 
defines marriage as “the legally rec-
ognized union of 2 people.”  The 
law would also sunset the District’s 
domestic partnership laws so that no 
new domestic partnerships could be 
registered as of January 1, 2011. (See  
“D.C. Omnibus Domestic Partnership 
Equality Amendment Act of 2008,” P & F 
Reporter, Summer, 2008; “D.C. Domestic 
Partnership Equality Amendment Act 
of 2006 – Important new Rights for 
Registered Domestic Partners – Part 
2 – Wills and Estates,” P & F Reporter, 
October, 2006; “The D.C. Domestic 

Partnership Equality Act Amendments 

of 2006: Important new Rights for 

Registered Domestic Partners,” P & F 

Reporter,  July, 2006.)  The law exempts 

clergy whose denomination is opposed 

to same-sex marriage from having to 

solemnize such a marriage; thus, the 

law balances marriage equality with 

recognition of the First Amendment 

rights of clergy.  Unless Congress acts 

to veto the law, same-sex couples who 

live in the District will soon be able to 

celebrate their unions at home instead 

of having to travel to another state to 

do so.

Client Alert:  Full Marriage Equality Comes 
to the District of Columbia
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Like physicians who treat medical condi-
tions that could have been prevented or 
mitigated with preventative medicine, 
business lawyers often find themselves 
defending lawsuits that could have been 
averted and solving legal problems that 
would have been smaller and less expensive 
to resolve had the client practiced preven-
tative measures.  This article offers some 
practical tips about ways in which business 
owners can practice preventative law.  In 
today’s litigious environment, it is a near 
certainty that at some point during its exis-
tence, a business will find itself defending 
against a lawsuit.  Practicing preventative 
law can help the business reduce the cost 
and the risk associated with such suits and 
can shield the personal assets of the busi-
ness owner. 

For purposes of this article, the term “cor-
poration” includes incorporated businesses 
(Inc. and Corp.), professional corporations 
(PC), and limited liability companies (LLC).
  
Stay in good standing with the state.
An incorporated business is legally liable for 
its own debts; with some exceptions, the 
individual owners of such a business are not 
legally responsible for debts of the corpora-
tion.  One of the most important reasons 
to incorporate a business is to shield the 
personal assets of the business owner from 
creditors, including judgment creditors, 
of the business.  Subject to limited excep-
tions, so long as a Maryland corporation is 
in good standing with the Maryland State 
Department of Assessments and Taxation 
(SDAT), a District of Columbia corporation 
is in good standing with the District of 
Columbia Department of Consumer and 
Regulatory Affairs (DCRA), and a Virginia 
corporation is in good standing with the 
Virginia State Corporation Commission 
(VSCC), its directors, officers, and owners 
are shielded from personal liability for the 
debts and obligations of the corporation.   
However, if a corporation forfeits its good 
standing status with SDAT, DCRA, or VSCC, 
the directors, officers, and owners can lose 
their all-important shield and become per-
sonally liable for the corporation’s debts and 
obligations, including a judgment against 
the corporation.  

The most common mistake that Maryland 
small businesses make which causes them 
to fall out of good standing with SDAT is 
the failure to file the annual report/personal 
property return (Form 1) with SDAT, or filing 

late and failing to pay the late fee.  The fil-
ing is due no later than April 15. (See http://
www.dat.state.md.us/sdatweb/forfeiture.
html)  The failure to file this document can 
have severe consequences, including the 
forfeiture of the corporate charter and the 
loss of good standing status.  Likewise, 
Virginia and the District of Columbia require 
the filing of annual reports; the failure to file 
such reports could cause the corporation to 
lose its good standing status.   

Whether your business is organized in 
Maryland, the District of Columbia, or 
Virginia, it is a sound idea to periodically 
confirm that your corporation is in good 
standing with that jurisdiction.  Fortunately, 
each has easily accessible online databases 
to obtain this information.  Maryland corpo-
rations can access the SDAT website: http://
www.dat.state.md.us/ and click on the link 
titled “Business Data Search” and then click 
on the link “Business Entity Information” 
and search for their corporation.  District of 
Columbia corporations can access the DCRA 
online organization search: http://mblr.
dc.gov/corp/lookup/index.asp and then 
search for their corporation.  Virginia corpo-
rations can access the VSCC website: http://
www.scc.virginia.gov/clk/bussrch.aspx, click 
on the link “Clerk’s Information System” and 
then select the database corresponding to 
their business’ form of incorporation (i.e. cor-
poration, limited liability company, etc.).

If your business does fall out of good stand-
ing, but you take all necessary measures to 
bring it back into good standing, you as a 
business owner will regain the shield from 
personal liability as if you never lost it.  This 
principle is true in Maryland, the District 
of Columbia, and Virginia.  There are some 
exceptions to this rule (most notably, fraud 
undertaken during the period of time the 
corporation was not in good standing).  

Be mindful of how you execute docu-
ments.
If you are executing a contract or other legal 
document, such as a promissory note or 
lease, in your role as an owner, director or 
officer of a corporation, take care to execute 
the document as an agent for the corpora-
tion, rather than in your individual capacity, 
and to make sure that the document itself 
clearly shows the capacity in which you 
signed.

The name of the corporation on a contract 
or other legal document should always 

match the legal name of the corporation 
as registered with the state.  For example, 
if the company is registered with the state 
as “Widgets & Things, LLC”, you should not 
sign a contract or other legal document 
on behalf of “Widgets & Things.”  Widgets 
& Things is not a registered corporation, 
and in some situations, if you execute a 
document on behalf of a non-existent 
corporation you could find yourself bereft 
of corporate protections.  Therefore, if the 
name that appears in the signature block of 
the document does not match the official 
name of the corporation, insist that the 
document be corrected before you sign it. 
Second, if you are signing a legal document 
as an agent for a corporation, and not in 
your individual capacity, you should always 
make this clear in the signature block.  For 
example, if you are executing a contract on 
behalf of Widgets & Things, LLC, do not sim-
ply sign your name on the contract.  Rather, 
sign your name, “John Doe, President, 
Widgets & Things, LLC.”  Maryland courts 
have stated that when, on the face of a legal 
document, a party has clearly contracted as 
the agent for another -- here, John Doe is 
clearly contracting as an agent of Widgets & 
Things, LLC, not in his individual capacity -- 
the terms of the contract bind the principal  
-- Widgets & Things, LLC -- and not the indi-
vidual agent signing the contract  -- John 
Doe.  Thus, a suit for breach of contract 
must be filed against Widgets & Things, LLC, 
not John Doe individually. 

Remember that it’s usually cheaper to 
do it right than to do it wrong and pay to 
have it fixed.
Once a contract, promissory note, lease, or 
other legal document is signed, it is binding 
on all parties.  Other parties to the docu-
ment are generally under no obligation to 
renegotiate because you later realize you 
made a mistake, failed to take into account 
factors that affect your ability to perform, 
or failed to include provisions necessary to 
protect your interests.  It is almost always 
more difficult to negotiate an amendment 
to an agreement than to negotiate the 
terms of the original agreement.  Make the 

Preventative Law for Business Owners
By Jeremy Rachlin

Divorce & Family Law Group partner 
Anne (Jan) White was named to 
the 2010 edition of Best Lawyers in 
America in Maryland and the District 
of Columbia.
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investment in legal advice before signing.  
Don’t wait until the deal begins to turn bad 
to have a lawyer review the document and 
advise you about the terms.

Do not show up in court to defend a law-
suit against your corporation, or sign an 
answer to a lawsuit, unless you are a law-
yer and are admitted to practice in the 
state where the lawsuit is pending.
A person can represent himself or herself in 
a lawsuit; there is no requirement that he or 
she be represented by a lawyer.  However, 
in Maryland, the District of Columbia, and 
Virginia, a corporation must be represented 
by a lawyer in court.  This means that when 
an incorporated business is sued, a lawyer 
must sign all papers filed with the court, 
such as an answer to the complaint, and a 
lawyer must appear in court on behalf of 
the corporation for any hearings or other 
in-court proceedings in the case.  This may 
make the defense of the lawsuit by the 
corporation more expensive and is often a 
motivating factor for a corporation to settle 
out of court.

Ensure that your corporation has a 
resident agent and that the contact 
information for your resident agent is 
accurate.
Every corporation registered to do business 
in Maryland, the District of Columbia, and 
Virginia must have a resident agent on file 
with the state agency regulating corpora-
tions (SDAT, DCRA, VSCC, respectively).  One 
of the purposes of the resident agent is to 
accept service of process if the corpora-
tion is sued.  Many incorporated businesses 
designate the owner of the business as 
the resident agent.  If your business’ reg-
istered agent is someone other than you, 
make sure that you update in the event 
of a death, retirement, or move out of the 
area.  If a corporation’s resident agent has 
died or moved away, it is possible for the 
corporation to be sued, and served with 
the lawsuit, and yet never know about it 
until after a judgment has been entered 
against it.  Periodically accessing each of 
the databases referenced above, in addi-
tion to providing you with information as 
to whether your incorporated business is in 

good standing, will also provide your resi-
dent agent contact information on file with 
the state, thus enabling you to ensure that 
the resident agent contact information for 
your incorporated business on file with the 
state is current.  
 
In summary, while there is no way to 
make your small business or corporation  
completely litigation-proof, following these 
preventative tips will help shield you, as a 
business owner, from personal liability aris-
ing out of the activities of your business, 
and will give your business a better chance 
of avoiding undue risk and unnecessary 
costs of doing business.

Two thousand and nine was an 
extraordinarily active year in collaborative 
law for Anne (Jan) White, partner in the 
Firm’s Divorce and Family Law Group.  Two 
thousand and ten will be an even busier year.

Collaborative law is a relatively new dispute 
resolution process that is often used in   
family law matters but is also well adapted 
to probate, employment, business, and 
other civil matters. In collaborative law, both 
parties commit themselves at the outset 
to settlement of their issues and state 
that they are retaining their lawyers only 
for that purpose. The lawyers often bring 
professionals from the mental health and 
financial fields to the settlement table to 
take advantage of their skills.

Jan is a locally and nationally recognized 
leader in collaborative law. Starting in June 
2010, she will serve as president of the D.C. 
Academy of Collaborative Professionals. 
In 2008 and 2009, she was co-chair of the 
Collaborative Professionals of northern 
Virginia. 

Jan also serves as chair of the D.C. Metro 
Protocols Committee, a group of 13 
members that develops best practices for 
lawyers, financial professionals, and mental 
health experts in the collaborative field. On 
January 19, 2010, her committee presented 
a 90-page document, embodying those 
best practices, to all the collaborative law 
groups in the D.C. area.

Jan is also an educator on the collaborative 
approach. She was a founding member of 
the Collaborative Practice Training Institute. 
In March 2010, Jan will make presentations 
to collaborative professionals in Rockville, 
Maryland., and Winchester, Virginia., on the 
topic of how to plan and complete a team 
collaborative case.

In October 2010, the International Academy 
of Collaborative Professionals will hold its 
annual convention in Washington, D.C., for 
the first time. Jan is a member of the host 
committee for that conference. 

Jan White finds that the collaborative law 
process benefits clients who are seeking 
to divorce in a way that maximizes their 
privacy, provides them with greater control 
over timing and outcome, emphasizes 
financial planning, and promotes family 
harmony and good parenting. 

Pasternak & Fidis is committed to making 
the collaborative law process available 
to its clients.  In addition to Jan White, 
Divorce and Family Law Group partners 
Linda Ravdin, Faith D. Dornbrand, Vicki 
Viramontes-LaFree, and Real Estate and 
Litigation Group partner Roger A. Hayden, II, 
are all trained collaborative law attorneys.

Jan White in Forefront of  
Collaborative Law Progress
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Pasternak & Fidis, P.C. will co-sponsor a nearly month-long run of the play Around the World in 80 Days at the Round House 
Theatre in Bethesda this spring.

The play, an off-Broadway hit that has been described as “Monty Python meets Jules Verne,” will be enjoying its 
Washington-area premiere. It features just five actors who make lightning-quick costume changes to portray 39 charac-
ters. The play is based on the well-known 19th-century adventure novel.

The Round House Theatre is a critically acclaimed performing arts institution that is celebrating its 32nd season. Its mission 
includes the production of classic and contemporary works for the stage as well as the development of community-based 
education programs.

“We are delighted to become a sponsor of the Round House Theatre,” said Linda Ravdin, a partner in the Divorce and 
Family Law Group. “As a member of the Bethesda business community, we are committed to the success of the arts in our 
neighborhood, and this sponsorship gives us the opportunity to help in a major way.”

Said Blake Robison, Round House Theatre’s producing artistic director, “The firm’s support will give a significant boost to 
our mission of advancing arts in the Washington area with this entertaining, family-friendly show.”
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