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PRIVACY AND THE COURTS
BY VICKI VIRAMONTES-LAFREE
Most of us are concerned with protecting our personal information from
getting into the wrong hands. We take precautions to protect our privacy
such as password protecting computers and mobile devices, using
passwords for online services, limiting personal information on social
media profiles, and carefully choosing when to give out social security
numbers and birth dates.
Court files are public records. Most such files are available to be
reviewed in person by any member of the public; eventually they may
be accessible over the internet. If you are ever a party in a legal dispute
you may be concerned about how to protect your personal information
from becoming available in a public record. In recent years, courts in
the District of Columbia, Maryland and Virginia have enacted rules to
safeguard the privacy of personal information of parties to lawsuits. At
the same time, court records are becoming more accessible online.
Personal Information in Court Filings
District of Columbia. D.C. Superior Court Civil Rule 5 provides that an
individual’s social security number or taxpayer identification number
and financial account numbers must be redacted in any electronic or
paper filing unless the court orders otherwise. Proposed Rule 5.2 of the
Domestic Relations Rules tracks the Civil Rule. It has become the practice
in the Family Court to redact such information from court filings. When
Rule 5.2 is adopted, it will become mandatory. Counsel for each party,
or the unrepresented party, is responsible for redacting his or her own
personal information from any filing. If a party wishes to include a
personal identifier in a document, then to prevent the document from
becoming public the party must move to seal the document. Otherwise,
the personal information will become part of the public record. In D.C.,
no case or document can be sealed without a court order. A court order
sealing a document or case means that protected information cannot be
examined except as authorized in the court order.
Maryland. Maryland Rule 1-322.1 requires that all court filings exclude
social security numbers, taxpayer identification numbers, and financial
and medical account identifiers, subject to exceptions or court order. A
filing may include the last four digits or characters if it is necessary to
identify the content. A party waives protection under this Rule if he or
she files without redaction or a court order sealing the file.
Virginia. Code of Virginia §20-121.03 requires that counsel or an
unrepresented party ensure that the social security numbers of any
party or minor child of a party, and financial account numbers be
CONTINUED ON PAGE 4

Protecting an Inheritance:
Premarital Agreements and Trusts
BY MARCIA C. FIDIS
“My daughter is getting married. Does she need a
premarital agreement?”
Estate planning attorneys hear this question more and
more frequently – generally from clients concerned
about the assets they plan to leave their children.
Numerous wealth transfer predictions estimate that
trillions of dollars will pass over the next decade from
a generation that earned the money to their children
who did not earn it. Parents (and grandparents)
may want to assure that the inheritance the child
receives, whether cash, real estate, a stock portfolio
or an interest in a family business, will be stewarded
carefully. Parents usually hope that the inherited
assets will ultimately pass at the child’s death to
the child’s children or grandchildren rather than
to a child’s surviving spouse, however much they
may like the intended spouse. However, absent an
agreement, a surviving spouse at death has rights of
inheritance, varying from state to state, in the assets
of the deceased spouse. The impact of divorce on the
assets is another realistic concern. Most people have
experienced, directly or indirectly, divorce disputes
that dissipated assets. Premarital agreements (PMAs)
are increasingly used by couples as an effective way
to address these concerns. However, a person seeking
asset protection for an inheritance he/she is passing
on to a child also needs to consider whether leaving
the inheritance in trust for the child will provide
some additional desired protection. In many cases,
the answer to the question is that in addition to
advising the child to obtain a PMA, the parent should
discuss with his/her estate planner leaving the adult
child’s inheritance in trust. A carefully designed trust
can provide additional protection not provided by a
PMA alone.
Protections provided by a PMA
State laws as to how assets are divided at divorce vary
from state to state. State laws also vary substantially
as to what a surviving spouse can claim from a
deceased spouse’s estate. A PMA can displace state
laws and put in place agreed rules about each spouse’s
rights in property at death and divorce. These rules
can provide substantial protection for inherited assets
if the child’s marriage fails or if the child predeceases
his/her spouse. A premarital agreement may be
advisable for other reasons also, such as protecting
a family business or reducing the costs of divorce if
a marriage fails. See “Premarital Agreements and
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the Business Owner” July 30, 2012 and “Premarital
Agreements and the Young Couple” April 6, 2015
for a discussion of many of the issues relating to
premarital agreements.
A PMA may not be the complete answer to a
parent’s concerns about protection of a child’s
inheritance. The child may not agree to enter
into a PMA. Even if the child is willing, there is
no guarantee that the couple will both agree to
go through the frequently challenging process to
arrive at an acceptable PMA that protects assets as
completely as desired. See “Getting Off to the Right
Start: A Collaborative Premarital Agreement” May 26,
2016 for a discussion of some of these issues.
Further, it may not protect the child’s inherited assets if:
• The PMA is subsequently amended or
terminated by agreement of the parties, either
voluntarily or under pressure;
• Pressure from the other spouse causes the
child to make transfers of property, use
inherited property to purchase property titled
in the name of both spouses, invest in the
other spouse’s business venture or otherwise
allow the other spouse access to the assets in
contravention of the intent of the agreement;
• The child fails to pay proper attention to how his
or her inheritance is titled, invested and spent;
• The child becomes liable for expenses or debts
of the marriage or has other creditor problems
created by the child’s spouse, for instance from
the spouse’s business ventures or other activities.
CONTINUED ON PAGE 6

Jan White and Linda Ravdin were
named again on Washingtonian’s list
of Washington’s Top Divorce Lawyers.

Update on Arbitration in Family Law Matters:
the New Uniform Family Law Arbitration Act
BY LINDA J. RAVDIN
In July 2016, the Uniform Law Commission (ULC)
adopted the Uniform Family Law Arbitration Act
(UFLAA). It can now be considered for enactment by
state legislatures. Ideally, it will be enacted by all
states and the District of Columbia so that there will
be a uniform approach to arbitration of family law
disputes across the U.S.
These are the key provisions:
Scope. Parties can agree to submit any existing or
future family law dispute to binding arbitration,
including division of property, a claim for spousal
support, custody and child support, a claim of breach
of a marital agreement or a dispute about how to
implement the terms of such an agreement. A party
who entered into an agreement to resolve a future
child-related dispute by arbitration is not bound by
that agreement unless either he or she affirms the
agreement to arbitrate after the dispute arises or the
agreement to arbitrate a future dispute was approved
by a court order in the prior proceeding.
Applicable law. The arbitrator must apply the same
law that a judge of the state would apply. However,
as discussed below, an arbitrator’s error of law is
an insufficient basis on which to vacate his or her
decision.
Protection from abuse. The arbitrator’s qualifications
include training in identifying domestic violence and
child abuse. If the arbitrator determines there is a
reasonable basis to believe a party’s safety is at risk,
the arbitrator may not proceed until steps are taken
to address the concern. Moreover, the arbitrator
must report suspected child abuse to the proper
authorities and suspend proceedings. An arbitrator
may also make a temporary award to protect a party
or a child from “harm, harassment or intimidation”
and may impose procedures to protect a party or
child from the risk of such conduct.
Powers of the arbitrator. The arbitrator generally
has the same powers as a judge, including the
power to interview a child, appoint an expert,
issue subpoenas, appoint an attorney for a child,
compel parties to make discovery and issue an order
prohibiting them from disseminating information
obtained through discovery, sanction a party for
misconduct during the arbitration, and make an
award of legal fees and costs. In addition, the

Maintaining privacy is one of
the reasons some parties choose
arbitration over the court process
where testimony is in open court
and records are public.
arbitrator may make temporary orders to the same
extent as a judge of the state. For example, in
Maryland, Virginia, and the District of Columbia,
where judges can make awards of temporary child
access, temporary spousal support, temporary child
support, and advance legal fees, the arbitrator would
have the same powers.
Judicial review. The trial judge can review a childrelated decision, but only on the record made at the
arbitration hearing, to determine if it complies with
state law and is in the child’s best interests. Court
review of other decisions, e.g., a decision about
division of property, spousal support, or a claim of
breach of a marital contract, is limited to a claim the
award was procured by fraud or corruption or other
misconduct of the arbitrator. A mere mistake of fact
or law on the part of the arbitrator is insufficient.
Transcripts. Except for child-related disputes, for
which the arbitrator must make a verbatim record,
the parties can opt to dispense with a court reporter
and transcripts. This is consistent with the limited
judicial review of an arbitrator’s decision; there is
little need for a transcript if there is to be no appeal.
Maintaining privacy is one of the reasons some
parties choose arbitration over the court process
where testimony is in open court and records are
public. An earlier draft of the UFLAA would have
allowed parties to agree that the arbitration is
confidential. That provision was deleted. However,
because arbitration is a voluntary process, a party
need not agree to arbitration unless the other party
agrees to make the proceedings confidential. Under
the UFLAA the arbitrator has the power to make
orders to carry out such an agreement.
If enacted, the UFLAA will give parties and their
lawyers another tool in the dispute resolution
toolbox. Because it would allow for arbitration of
the full range of issues that are presented at divorce,
including child issues, it may make arbitration more

CONTINUED ON PAGE 7
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Legislative Update: Maryland Divorce
The Maryland legislature has taken another step toward modernizing Maryland’s divorce law and reducing
unnecessary costs for parties. Effective October 1, 2016, the requirement for corroboration of the testimony
of the party seeking the divorce has been eliminated.

Privacy and the Courts
CONTINUED FROM COVER

contained in a separate private addendum. The
addendum is filed with the pleading but is sealed
by the clerk and made available only to the parties,
their attorneys, court personnel and such other
persons as the court determines.
Public Access to Court Records
Courts in D.C., Maryland and Virginia provide access
to some case information via the internet and permit
personal inspection of court records. Generally, an
individual may personally inspect most case files,
including the files of civil cases, divorce cases and
criminal cases. Some types of court files, such
as adoption files, are not open to the public. If a
court file is otherwise public, anyone can review it
unless there is a court order sealing the file. Such
orders are not the norm. Until recently all pleadings
were filed in paper form at the courthouse, but
now courts are in the process of permitting or
requiring electronic filing so that court files exist
in an electronic format that could become open
to the public. For example, D.C. Superior Court
requires electronic filing for many types of cases.
Currently, only the attorneys in the case, or the
self-represented parties in the case, can view or
download all the documents in the case file. An
interested party can still obtain paper copies by
going to the courthouse.
Other courts are in the process of studying or
implementing electronic filing. With the advent of
electronic court filing the day may come when the
courts will decide to make all court files available
electronically to anyone. Like social media, when court
filings become readily available online, anyone can
check this information at any time, making it virtually
impossible to safeguard private information that is in a
court file from getting into the public domain.
A wealth of information can be gleaned from viewing
a court docket in a particular case. The docket of a

case is a court record that includes the case number,
the names of the parties, parties’ addresses, the
type of case, the case status, the attorneys’ names,
the dates that pleadings were filed and the titles
of the pleadings, scheduling information for court
deadlines and hearings, the date of court rulings and
orders, and the final disposition of the case.
In Maryland, an interested person can easily obtain
basic case docket information by going to the
Maryland Judiciary Case Search website (casesearch.
courts.state.md.us/casesearch/) and searching on
a person’s name, a company name, an attorney’s
name or a case number. For example, if a search is
run by the name of an individual, a list of all cases
in which that person was a plaintiff or defendant is
displayed. The user can select the matters he or she
is interested in and the docket for those cases will be
displayed. An individual can obtain traffic, criminal
and civil case dockets from the district courts and
criminal and civil (including domestic relations) case
dockets for the circuit courts. At present, the actual
pleadings in the case are not available online.
Protecting Personal Information
There are some steps lawyers and parties can take
to protect personal information, whether a case is in
litigation or not:
•

Redact social security numbers, dates of birth
and all but the last four digits of financial
accounts in documents before providing them to
opposing counsel, a third party, or a court.

•

Settlement agreements should not include social
security numbers and financial accounts should
be referenced by their last four digits only. In
some cases it may be appropriate to have a
separate schedule with complete information of
the parties’ assets and liabilities. The agreement
could provide that this schedule not be filed with

CONTINUED ON PAGE 7
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P&F NEWS
Pasternak & Fidis was listed in the latest Chambers
& Partners High Net Worth publication as a leading
firm in Washington, DC in the field of Private Wealth.
Anne Coventry and Nancy Fax were singled out as
“Notable Practitioners.”

Best Lawyers, a peer-reviewed publication, and U.S.
News have named Pasternak & Fidis to the first tier
of the Best Law Firms in the Washington, DC metro
area for 2017 in the areas of Family Law, Family Law
Mediation, and Trusts & Estates Law. Best Lawyers
recognized Nancy Fax as the Lawyer of the Year for
the Washington, DC area in Trusts & Estates Law.
Nancy, Marcia Fidis and Al Pasternak were named
among the best Trust & Estates attorneys in Bethesda,
while Al was cited in the field of Tax Law. In Family
Law, Jan White, Linda Ravdin and Vicki ViramontesLaFree took top honors, and Linda and Vicki were
named as best in Family Law Mediation. Jan was
selected as a best lawyer in the field of Collaborative
Law: Family Law.

Partners Alex Tanouye, Stephanie Perry, and Nancy
Fax (along with their spouses) attended A Wider
Circle’s annual Community Ball this fall. The firm has
sponsored this event and organization for several
years now, and Alex continues to serve on its Board of
Directors. A Wider Circle works with the community
to combat poverty in the DC area one individual and

The Firm is pleased to announce the addition of
Shawntel Randi as an Associate attorney. She will
concentrate her practice in estate planning for
individuals and families. A graduate of American
University Washington College of Law, Shawntel also
completed an LL.M. in taxation at New York University
School of Law. Shawntel comes to the firm from the
Private Client Services group at Ernst & Young, where
she worked in their National Tax Department.

family at a time.

Partner Anne Coventry will be speaking at the 51st
Annual Heckerling Institute in January 2017 in Orlando,
Florida on the topic of planning for digital property.
Anne currently serves as Co-Chair of the Digital
Property Committee of the ABA’s Real Property, Trust
and Estate Law Section.

Vicki Viramontes-LaFree, partner in the Divorce and
Family Law Group, participated in a panel as part of
Suburban Hospital’s Estate Planning Journal Club
Speaker Series. The subject was “Grey Divorce: From
the Legal, Financial and Mental Health Perspectives.”
In 2013, a study found that the divorce rate after
age 50 doubled and that it more than doubled for
those 65 and older. The panel discussion focused on
special challenges for divorcing baby boomers as they
grapple with children leaving home, anxiety about
financial security and the ability to retire, the tension
between supporting children in college and the
support needs of a spouse, the prospect of a reduced
lifestyle after retirement and after assets are split in
two, having to sell the family home, and concerns
about healthcare, long term care, life insurance and
social security benefits.

Pasternak & Fidis, PC is pleased to launch
www.DCMetroTrustCode.com, a valuable new
resource for Trust & Estate attorneys, and trust
officers and financial professionals in Maryland,
DC and Virginia. This new website provides a sideby-side comparison of the Uniform Trust Code,
the District of Columbia Trust Code, the Maryland
Trust Act and the Virginia Trust Code with added
commentary and annotations. Given the crossborder nature of trust work in the DC metropolitan
area, we’ve always wished this resource existed, so
we created it. We hope you find it useful, and we
welcome your feedback at info@pasternakfidis.com.
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P&F NEWS
Pasternak & Fidis is proud to continue its support for Round House Theatre, our neighbor in Bethesda, for
an eighth year. Partner Linda Ravdin continues to sit on the theatre’s Board of Trustees. This year the Firm
sponsored Miss Bennett: Christmas at Pemberley, November 23 through December 18, 2016. Set two years
after Pride & Prejudice, the family convenes to spend the holiday at the home of the Darcys, where witty
conversation and romance ensue.
We would like to say thank you to some truly dedicated employees: Legal Assistant Mary Nelson and
Probate Paralegal Sharon Coop both celebrate 15 years with the firm this year. This year we say goodbye and
good luck to Paralegal Jean Johnson, who has been working with our attorneys for 40 years! These longserving team members provide thoughtful support to our attorneys and excellent customer service to our
clients—thank you!

Protecting an Inheritance: Premarital Agreements and Trusts
CONTINUED FROM PAGE 2

Role of an irrevocable trust in protecting
an inheritance.
A parent who wants the highest level of protection for
an inheritance he/she is leaving a child, in addition
to encouraging a PMA, should consider an irrevocable
trust to hold the child’s inheritance rather than
leaving the inheritance to the child outright. An
irrevocable trust can provide valuable protections
for an inheritance that a PMA alone cannot. At a
minimum, having the assets titled in a trust:
(1) segregates the assets to prevent intermingling
them with other assets of the marriage; and
(2) clearly identifies the assets as the inherited
property of the beneficiary-spouse. Additionally, in
most states, a properly designed irrevocable trust
established by a party other that the child, can
protect the assets from the child’s creditors. In most
states, assets in a trust are insulated from property
claims of a divorcing spouse and the trust can protect
the inheritance from claims of the surviving spouse
at the child’s death.

Designing the irrevocable trust.
The level of protection desired by the individual is
key to designing a trust. Trusts are very flexible
instruments. The client needs to discuss with the
estate planning attorney specific concerns and goals
and understand the various options for trust design.
The trust can specify what control the child has over
the trust assets and whether or not the child will
be the trustee or a co-trustee to manage and invest
assets and make decisions about distributions from
the trust. The child may be given the power to direct
all or a part of the trust assets into further trust for
the surviving spouse so that the surviving spouse can
be provided for but cannot dissipate the assets after
the child’s death. Along the spectrum of how much
control the child has over the trust assets, generally
the less control the child has, the more the assets are
protected inside the trust. As a result, the parent will
need to make decisions about the balance between
protecting the assets and giving the child more
control over the assets in trust.
CONTINUED ON PAGE 7

COMMUNITY INVOLVEMENT SPOTLIGHT
The Firm is a proud sponsor of the Washington School for Girls (WSG), a tuition-free, independent Catholic
school serving elementary and middle school girls living in low-income communities in DC and Maryland.
Partner Stephanie Perry serves as a member of the Board of Trustees for the school. The mission of WSG
is to close the educational gap and broaden the educational opportunities for girls from economically
disadvantaged communities. The school’s programming includes rigorous academic instruction, after-school
enrichment activities, on-site counseling, family engagement services, and graduate support services. The
school aims to help its students grow academically, emotionally, and spiritually so that they are prepared for
success in high school and beyond. Since the school’s founding in 1997 by a group of religious women and
community advocates, most students have completed high school and 80% have gone on to college.
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Privacy and the Courts
CONTINUED FROM PAGE 4

business records, to prohibit the documents
from being disseminated to third parties. If a
case is in litigation, a party may file a motion for
protective order to achieve the same objective as a
confidentiality agreement.

the court as part of the divorce proceeding, but
may be used in a future proceedings to resolve a
dispute under the agreement.
•

•

•

Qualified domestic relations orders and similar
orders that transfer retirement assets from one
spouse to the other should not include a party’s
social security number and date of birth. Such
information can be provided in a separate letter
to the plan administrator.
Parties should not use an employer’s internet
and email for communications with their lawyers
because this information is generally not private
and can be scrutinized by the employer or be
subpoenaed by the opposing party.

•

Parties may want to consider binding arbitration
instead of a court-based resolution process to
resolve a dispute. Arbitration proceedings are
not open to the public as are courtrooms. Any
materials disclosed in these proceedings can be
protected through a confidentiality agreement or
protective order.

•

The best way for parties to prevent private
information from becoming part of a public court
record is to settle their legal dispute and stay out
of court.

Parties in settlement negotiations may enter into
a confidentiality agreement prior to exchanging
sensitive information or documents, for example,

Update on Arbitration in Family Law Matters:
The New Uniform Family Law Arbitration Act
CONTINUED FROMPAGE 3

feasible for some parties who would otherwise be forced into court. Moreover, parties who have a strong
desire to maintain privacy, and who prefer a speedier resolution than they are likely to get from a court,
albeit at the expense of a full right to appeal if they are unhappy with the result, may find arbitration a good
alternative to going to court.

Protecting an Inheritance: Premarital Agreements and Trusts
CONTINUED FROM PAGE 6

Estate tax protection.
In addition to asset protection goals, a trust can protect the assets against estate taxes at the child’s death,
maximizing what will pass to the child’s children. Again, the client and the attorney need to discuss the client’s
goals, the child’s situation, skills and needs, the amount of the inheritance, the type of assets (a stock portfolio,
real estate, cash or an interest in a business), and the estate tax exposure of the assets and then design the trust
for the client’s particular situation.
See “Premarital Agreements and Trusts” October 22, 2015 for more information about design of trusts to protect
an inheritance.
Using both a PMA and a trust provides highest protection.
Both premarital agreements and trusts have valuable roles to play as a means of protecting a beneficiary’s
assets. Neither one alone can provide the protection offered by the other. When the parent and child share a
desire to protect a potential substantial inheritance for the child, and the child’s children, from future claims of
a spouse, they will attain maximum protection by using both a trust to hold the child’s inheritance and a PMA.
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