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How Divorce Affects Your 
Estate Planning Documents
BY MICAH G. SNITZER

After a divorce, the last thing on most people’s minds is contacting 
their estate planning attorney.  However, if you fail to revise your estate 
planning documents after your divorce, your former spouse might still 
be a beneficiary of your estate and may continue to be a fiduciary under 
your will, revocable trust, power of attorney, or advance health care 
directive.  Below is a table that summarizes how divorce affects these 
documents under D.C., Maryland, and Virginia law.

Wills Revocable Trusts

D.C.

Maryland 

Virginia 

Divorce and final 
property settlement 

revokes the entire will.  
If the testator does not 
execute a new will, or 

republish his or her  
old will, he or she will  

die intestate.

Divorce revokes 
all provisions of a 
will relating to the 

former spouse, unless 
otherwise provided 
for in the will or the 

divorce decree.

Divorce revokes a 
bequest to a former 

spouse, unless 
otherwise provided 

in the will.  The estate 
is distributed and a 

personal representative 
appointed as  

though the former  
spouse predeceased  

the testator.

Divorce does not 
revoke a provision in 
a trust relating to a 

former spouse.

Divorce revokes all 
provisions of a trust 
relating to a former 

spouse, unless otherwise 
provided for in the trust 
or the divorce decree.

Divorce does not  
revoke a provision in a 

trust relating to a  
former spouse.
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The trend in recent years has been toward greater 
creativity in marriage ceremonies, including 
locations, vows, and officiants.  In personalizing the 
ceremony, it is important to keep in mind that the 
legal requirements for marriage are set forth in the 
laws of each jurisdiction, both as to the qualifications 
for a person to marry and the legal steps necessary to 
ensure that the marriage is valid.

Historically, marriage has been subject to the control 
of state legislatures (in the District of Columbia, the 
City Council).  Statutes set forth the requirements 
for who is allowed to marry, the required procedure 
to marry, and the legal effects of marriage.  Spouses 
who marry in religious or other ceremonies that do 
not comply with the statutory requirements may be 
considered married according to their religion, but 
not under the law, and they do not obtain any of the 
legal rights of marriage.

The laws of D.C., Virginia, and Maryland do not go so 
far as to mandate any particular form of ceremony 
or vows.  However, all three jurisdictions by statute 
require applicants for ceremonial marriage to obtain 
a marriage license and to thereafter solemnize their 
marriage in the presence of an officiant authorized 
according to the local statute.  In the District of 
Columbia, starting in 2013, the statute has allowed 
self-officiated marriages in which the two people 
marrying act as their own officiants.  The District of 
Columbia, alone among the three local jurisdictions 
and unusual in the United States, recognizes common 
law marriage. 

All three jurisdictions require the applicants to 
obtain a marriage license from the court clerk in 
the jurisdiction where the marriage will be performed, 
not where the applicants reside.  In Maryland, the 
applicants must go to the clerk of the county where 
they will marry.  Also, in Maryland, for out-of-
state residents (unless in the military), the license 
is not effective until 6 a.m. on the second calendar 
day after the license is issued.  The applicants must 
state under oath in the license that they meet the 
basic requirements:  minimum age to marry, lack of 
close familial relationship, and unmarried status.  
Although there is no expiration date for a license in 
the District of Columbia, Maryland licenses expire 
after six months and Virginia licenses expire after 
sixty days.  After expiration, the license is no longer 

On your way to the altar…,  
don’t forget to get married!
BY ANNE (JAN) W. WHITE
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In March 2017, Jan White taught a 

class at the University of Maryland 

law school on ethical issues in 

Collaborative Divorce.

valid authority for a marriage.  The officiant of the 
ceremony must complete the license by certifying 
that the marriage ceremony took place and returning 
the completed marriage certificate to the court within 
five days in Maryland and Virginia and ten days in the 
District of Columbia.

The statutes of all three local jurisdictions spell out 
who is authorized to officiate a ceremony within the 
jurisdiction.  Judges, retired judges and, in the District 
of Columbia, the Mayor and City Council members, 
may perform weddings.  In Maryland and D.C., court 
clerks may officiate.  Members of the clergy can 
officiate marriage ceremonies; in Virginia, however, 
they must have court approval.  All jurisdictions 
have a statute allowing marriages to be solemnized 
according to the practice of religious societies that 
do not have any members designated comparable to 
a minister, priest, rabbi, or imam.  Courts, by statute, 
also have the authority to approve applications of 
other individuals, including a representative of a 
secular organization or another individual who 
applies to officiate a particular wedding.

The District of Columbia allows the marrying couple 
to self-officiate by selecting that option on the 
marriage license and returning the license, completed 
with their certification of their marriage, within ten 
days of the marriage.

The Virginia Court of Appeals ruled that a divorcing 
couple, who thought they were married, never had 
a valid marriage because their marriage ceremony 
was performed without a marriage license.  After 
the ceremony, they obtained a license and the rabbi 
who performed the ceremony filled it out and sent it 
back to the court.  The Virginia court ruled that these 
actions did not cure the lack of a license; the two non-



In the modern world it is increasingly common for 
an American citizen to marry a foreign national.  In 
some situations, the United States citizen spouse 
or permanent resident may sponsor the other 
for permanent resident status (often referred to 
as a “green card” for the color that the physical 
document was at one time).  The decision to do so 
can have lasting consequences in the event the 
marriage ends.

A sponsoring spouse must fill out an Affidavit of 
Support under Section 213A of the Immigration 
and Naturalization Act – commonly referred to as 
a Form I-864.  A Form I-864 is a contract between 
the sponsor and the United States government that 
requires the sponsor to support the immigrant if the 
need arises.  Spouses commonly sign the Form I-864, 
but other qualifying family members may also sign 
the form.

In the Form I-864, the sponsor must provide 
proof of citizenship or green card status, his or 
her relationship to the immigrant, the number of 
dependents in the household, his or her annual 
income and copies of the most recently filed federal 
income tax returns.  The sponsor may also provide 
information as to his or her assets.  The purpose 
of the Form I-864 is for the sponsoring spouse to 
demonstrate that he or she has sufficient income or 
assets to support the immigrant.  The threshold to 
prove the ability to support is low.  The Form I-864 
obligates the sponsor to provide support necessary 
to maintain the sponsored immigrant at an income 
that is at least 125 percent of the Federal Poverty 
Guidelines.  In 2017, the Federal Poverty Guidelines 
for a household of two in the lower 48 states and the 
District of Columbia is annual income of $16,240.

The obligation to support the immigrant spouse 
terminates when the spouse becomes a U.S. citizen, 
has worked or can receive credit for 40 quarters of 
coverage under the Social Security Act, no longer 
has lawful permanent resident status and has 
departed from the U.S., is subject to removal, but 
applies for and obtains an adjustment of status 
with a new affidavit of support, if needed, or dies.  
The obligation does not terminate in the event of a 
divorce or the death of the sponsor.

The obligation under Form I-864 survives divorce.  It 
is a contract between the U.S. government and the 
sponsor, not the immigrant, although the immigrant 
spouse is an intended beneficiary of this agreement.  
To the extent that an immigrant spouse receives 
some type of public assistance, the government may 
seek reimbursement from the sponsoring spouse.  
Even if the spouses had an agreement – a premarital, 
postmarital, or divorce settlement agreement – that 
waives spousal support, a court may still require 
a sponsoring spouse to provide support for the 
immigrant.  Moreover, even if the parties go to trial 
and the divorce judge denies a request from the 
immigrant spouse for spousal support, he or she 
may be able to file a separate lawsuit to require the 
sponsoring former spouse to provide a basic amount 
of support.

The Form I-864 is clear that the obligations terminate 
upon the death of the immigrant spouse, but not upon 
the death of the sponsor.  Under certain circumstances, 
a substitute sponsor may submit a Form I-864 and 
assume the obligations of the deceased sponsor.  If 
that does not occur, there can be a claim against the 
deceased sponsor’s estate for reimbursement of any 
government benefits paid to the immigrant spouse.

Fiancé(e)s and spouses who are negotiating the terms 
of an agreement should consider the obligations 
under an I-864 that has been, or will be, submitted 
on behalf of one spouse by the other.  The potential 
consequences of a Form I-864 should not be ignored 
since the obligations survive both death and divorce 
and can supersede a court order.  Proper planning 
should account for the sponsor’s fulfilling his or 
her obligations under the Form I-864 so that there 
are no surprises in the event that the marriage ends 
or the sponsor dies before the commitment to the 
government expires.

Form I-864, the Sponsored-Immigrant Spouse 
and Death and Divorce
BY MARY KATHERINE HAYBURN Fiancé(e)s and spouses who 

are negotiating the terms of an 
agreement should consider the 
obligations under an I-864 that has 
been, or will be, submitted on behalf 
of one spouse by the other.
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P&F NEWS
In January, Jan White taught the Maryland State 

Bar Divorce Tax Workshop, a program that she has 

taught every year it has been offered since 1993.  

The program focuses on tax considerations for filing 

status, individual tax deductions, alimony, property 

settlements, retirement benefits, stock options, and 

corporate stock redemptions, among other subjects.

In April, Alex Tanouye presented to the ABA Section 

of Real Property, Trust and Estate Law at the 2017 

Spring Symposia in Denver, Colorado on the topic 

of spousal elective share entanglements arising in 

multi-jurisdictional estates.

As part of the DC Bar’s Estates, Trusts and Probate 

Law Section’s Luncheon Series, in February partner 

Alex Tanouye gave an Introduction to the Fiduciary 

Income Tax.

In February, Marcia Fidis, Jan White, and Stephanie 

Perry presented to the Taxation Section of the DC 

Bar as part of the group’s Estate Planning Tax Series, 

focusing on “What Estate Planners Should Know 

About Divorce.”
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The American Bar Association 

released the second edition of 

partner Linda Ravdin’s book, 

“Premarital Agreements: 

Drafting and Negotiation.”  

The book includes a model 

agreement, sample letters and 

forms, and summary of the law 

in all 51 jurisdictions. 

We are thrilled that our long-time community partner 

and neighbor, Round House Theatre, was recognized 

by the Washington Post for its “adventurous 

programming” and inspiring leadership.  Pasternak & 

Fidis has sponsored a play at Round House for eight 

seasons and it’s gratifying to see the accolades rolling 

in for their “rousingly accomplished plays.”

In March, Linda Ravdin and Stephanie Perry 

collaborated on a continuing legal education 

course sponsored by the Maryland State Bar 

Association entitled “Premarital Agreements: 

Drafting and Negotiating from the Estates/Trusts 

and Family Law Perspectives.”

COMPARING LOCAL TRUST LAWS

Every state has differing laws relating to the creation and administration of trusts.  The Uniform Trust 

Code (“UTC”) provides a comprehensive model for codifying the law on trusts.  States are free to adopt 

or modify the UTC as they see fit.  While D.C., Maryland, and Virginia have adopted the UTC in large 

part, there are substantive differences in how the code was enacted in each jurisdiction.  Pasternak & 

Fidis has created a website to compare and analyze the laws in Maryland, D.C., and Virginia against the 

UTC, which can be helpful for clients, lawyers, and professionals who deal with trusts and trustees in 

the D.C. metropolitan area.  Alex Tanouye and Nancy Fax annotated the text to highlight meaningful 

differences in the statutes, relevant case law, and legislative history.  The comparison is available at our 

website under “Helpful Resources,” or you can access it directly at DCMetroTrustCode.com.



How Divorce Affects Your Estate Planning Documents
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Annuities, Life 
Insurance, and 
IRA Beneficiary 

Designations

Private Qualified 
Retirement Benefits 

(e.g., 401(k)s) and 
Employer-sponsored 

Life Insurance

Powers of Attorney 
(POAs)

Advance Health  
Care Directives

D.C.

Maryland 

Virginia 

Divorce does not 
revoke a former 

spouse’s beneficiary 
designation status.

Divorce does not 
revoke a retirement 

account or life 
insurance beneficiary 

designation that is 
governed by federal 
law (ERISA), which 

covers most private 
sector retirement 

plans and  
employer-sponsored 

life insurance. 

Divorce does not 
revoke the former 

spouse’s authority to 
act under the POA.

An agent’s 
authority 

terminates upon 
divorce, unless 

the advance 
health  

care directive 
otherwise 
provides.

Divorce does not 
revoke a former 

spouse’s beneficiary 
designation status, 
unless a property 

settlement or 
divorce decree 

evidences a clear 
intent to deprive the 

former spouse of 
the interest.

Same

An agent’s authority 
terminates when 

an action is filed for 
the dissolution of 

the agent’s marriage 
to the principal, 
or for their legal 

separation, unless 
the POA  

otherwise provides.

The agent’s 
authority is not 

revoked by divorce.

Divorce revokes a 
former spouse’s 

beneficiary designation 
status.  The death 

benefit will be paid as 
if the former spouse 
had predeceased the 
decedent.  However, 
divorce does not alter 
the former spouse’s 

beneficiary status if the 
decree of divorce, or a 
written agreement of 
the parties, provides 

that the former 
spouse’s beneficiary 

status should continue, 
and it does not alter any 
death benefit payable 

to a trust.

Same

An agent’s authority 
terminates when 
an action is filed 
for divorce of the 

agent’s marriage to 
the principal, unless 
the POA otherwise 

provides.

Same as Maryland.

CONTINUED ON PAGE 6
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How Divorce Affects Your Estate Planning Documents
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Statutes in D.C., Maryland, and 
Virginia that automatically revoke 
a former’s spouse’s status as a 
fiduciary or a beneficiary only 
apply after a legal dissolution of 
a marriage.  They do not apply 
when a couple is merely separated.  
However, some estate planning 
documents can be changed prior 
to divorce while others must 
await the divorce or execution of a 
marital settlement agreement.

Some marital settlements create 
obligations to take effect at death, 
such as an obligation to maintain 
life insurance for a former spouse 
or children.  Upon divorce, you 
should take the following actions:

• Update the beneficiary 
designations of your 
annuities, life insurance 
policies, and IRAs.

• File a new beneficiary 
designation with the Plan 
Administrator for retirement 
benefits, such as a 401(k),  
and employer-sponsored  
life insurance. 

• Execute a new or amended 
will, revocable trust, and 
power of attorney.

• Revoke your advance health 
care directive and execute a 
new directive.

This article does not address the 
effect of divorce on an irrevocable 
trust.  That will be the subject of a 
future article.

In light of the effect of divorce 
on an estate plan, it is critical 
that you consult with your estate 
planning attorney to ensure that 
your estate plan is in accordance 
with your wishes.

 

COMMUNITY 
INVOLVEMENT 
SPOTLIGHT 
We were thrilled to support our 
community partner, A Wider 
Circle, in their Race to End 
Poverty at Meadowbrook Park on 
April 23. We gathered a team of 
24 employees, family, and friends 
to run in the 5k race, walk/run 
in the 1-miler, or participate in 
the 'tot trot.' We felt good taking 
steps to end poverty and support 
such a wonderful organization. 
Thanks to paralegal Kadie Marks 
for organizing our group and 
partner–and A Wider Circle 
board member–Alex Tanouye for 
encouraging our participation.
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curable statutory requirements – to obtain the license 
and thereafter to solemnize the marriage with an 
authorized officiant – were not met.  Although there are 
no cases that consider the consequences if an officiant 
fails to return the completed marriage certificate after 
the ceremony, all three jurisdictions impose small fines 
on an officiant who fails to do so.  The implication of 
these statutes and the lack of any court case on the 
subject suggest that failure to timely return the license 
will not be grounds for invalidating the marriage.

All three local jurisdictions prohibit a marriage of a 
person who is currently married to another person.  
Such a bigamous marriage is void, and no legal rights of 
marriage are created.  If persons registered as domestic 
partners under D.C. law marry each other, the marriage 
terminates their domestic partnership as a matter of 
law.  There are no statutes or cases requiring a registered 
domestic partnership to be dissolved before one of the 
parties enters into marriage with someone else.  Nor do 
the marriage license bureaus inquire into this.  However, 
it is prudent for a party in a registered domestic 
partnership to terminate it before marrying someone 
else.  In addition, all three jurisdictions allow a marriage 
to be voided when one of the parties lacked mental 
capacity to give consent.  Marriage is also prohibited to 
a person within certain degrees of familial relationship, 
including, for example, sibling, grandparent, parent, 
child, aunt, uncle, niece, and nephew.

Statutes impose minimum ages to marry.  In the 
District of Columbia, a person must be 18 or older to 
obtain a license without parental permission (unless the 
person has been previously married).  Persons ages 16 
to 17 require parental consent.  Although legislation is 
pending in the Maryland General Assembly to prohibit 
marriage under the age of 18, at present minors can 
marry under certain conditions.  A person age 15 may 
not marry unless two requirements are met:  parental 
consent and a medical certification that the woman is 
pregnant or has given birth.  A person age 16 or 17 may 
not marry without parental consent, or, in the case of a 
woman, if by medical certification, she is determined to 
be pregnant or have given birth.  Persons 18 years old or 
older are adults and eligible to marry.  In Virginia, the 

minimum age to marry is 18 or age of emancipation, if 
younger.  Virginia also recognizes marriages contracted 
legally in other states at a younger age, if the person was 
not a resident of Virginia at the time of the marriage.

In 2010, the District of Columbia recognized the right 
of persons to marry someone of the same gender.  In 
2013, Maryland did the same.  In 2015, the United States 
Supreme Court, in Obergefell v. Hodges, held that state 
laws prohibiting same-sex couples from marrying 
are invalid, thereby invalidating a Virginia statute 
prohibiting same-sex marriage.

For the most part, each of the three local jurisdictions 
recognizes the validity of marriages contracted legally 
in another jurisdiction.  The District of Columbia, 
however, does not extend this recognition to a marriage 
of a District of Columbia resident who, in another 
jurisdiction, enters into a marriage that would be illegal 
if it had taken place in D.C.

In the District of Columbia, parties who have not 
met the requirements for a ceremonial marriage may 
nevertheless be spouses as a result of a common law 
marriage.  The party who wishes to prove a common 
law marriage must establish that both parties intended 
and considered themselves married, that they engaged 
in sexual relations at the time they considered 
themselves married, and that they held themselves 
out in the community as married.  Needless to say, 
both parties to the common law marriage must be 
unmarried to anyone else at the time they assert that 
the common law marriage exists.  If a couple intend 
to be married under common law, despite one of the 
parties having an impediment to marry, such as an 
existing marriage to someone else, a common law 
marriage may arise if the impediment is removed, 
for example, by divorce or by death of the existing 
spouse, and other necessary elements are present.  
Both Maryland and Virginia recognize a common law 
marriage that arose in D.C. (or another jurisdiction 
where common law marriage is recognized).  A 
common law marriage can only be terminated by 
formal judgment of divorce.
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Pasternak & Fidis has again received accolades from Super Lawyers, a publication honoring attorneys who 
have achieved a “high-degree of peer recognition and professional achievement.” Nancy Fax and Jan White 
were among their list of Maryland’s Top 100 Lawyers.  Nancy, Jan, and Linda Ravdin were named to the 
Maryland Top 50 Women Lawyers, and Nancy and Jan were also named among the top 50 women lawyers 
in Washington, D.C.  Nancy, Anne Coventry, Marcia Fidis, and Al Pasternak were designated Super Lawyers 
for Estate Planning and Probate in Maryland and Washington, D.C.  Stephanie Perry and Micah Snitzer were 

both named Rising Stars in Estate Planning and Probate in both Maryland and Washington, D.C.


