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“To my descendants, per stirpes…”
(or… How do we pass the Packers’
tickets to our grandkids?)
BY ANNE W. COVENTRY
Years ago, I described to a close friend (let’s call her Cathy) the difference
between a division among descendants per stirpes and a division among
the same descendants per capita at each generation. In the midst of my
explanation, Cathy suddenly exclaimed, “Oh! You mean like the Packers’
tickets?” This was a Eureka! moment; yes, it’s exactly like the Packers’ tickets.
One very important lesson I learned attending college in Wisconsin is that
Packers’ tickets are a sacred thing. The population of Green Bay is 105,000.
After recent expansions, Lambeau Field now seats 81,435, but season tickets
are still very hard to come by. For many, the surest way to get them is to
inherit them.
Back in the days of Bart Starr and Vince Lombardi, even before Superbowl I,
Cathy’s parents (Henry and Willa) acquired five season tickets on the 50yard line. Henry and Willa had seven children: Amy; Bill; Cathy; Dan; Erica;
Faith; and Gina.
• Amy has five children.

• Dan has two children.

• Bill and Cathy each

• Erica has four children.

have one child.

• Faith and Gina have no children.

All seven of Henry and Willa’s children were living when Henry and Willa
died, so their real estate and investments were divided into seven equal
shares. In addition, the seven children have worked out a system for sharing
the Packers’ tickets—they divide up the season’s home games, draw straws
for choosing game dates, and everyone gets to go to Lambeau Field (and even
bring guests) at least once a year. So far, it has been relatively easy.
Ultimately, each of the children will pass his or her one-seventh share of
Henry and Willa’s property on to his or her own beneficiaries at death, but
not everyone in the family is thrilled about that. Bill thinks (and Cathy
agrees) that his son should succeed to Bill’s full one-seventh share of
the seasons’ games. Amy and Erica think that the grandchildren should
instead divide up the tickets in 13 equal shares and that it wouldn’t be
entirely fair for Bill’s son or Cathy’s daughter to go to more games than
any one of their children.
This difference of opinion illustrates the difference between a division per
stirpes and a division per capita at each generation. We use the Latin per
stirpes as shorthand for a method of dividing property among surviving
CONTINUED ON PAGE 5

Life Insurance and Divorce – Virginia Legislature
Extends Authority of Divorce Courts Over Life
Insurance Policies of Spousal Support Obligors
BY BROOKE I. HETTIG
Spousal support is an important element of many
divorces. When couples have been married for a long
time, have supported each other’s careers, and have
made sacrifices in their own lives in order to provide
that support, alimony is often essential to afford former
spouses financial security as they rebuild their lives as
individuals outside of marriage.
A major concern those receiving support may have is:
“what happens if my former spouse dies?” In Maryland,
D.C., and Virginia, spousal support obligations
terminate upon the death of either party. When
married, life insurance helps to protect people from
the financial devastation that can result from losing a
spouse. Divorce can affect life insurance beneficiary
designations. In Virginia, divorce automatically divests
a former spouse of any interest in death benefits for
which they were designated a revocable beneficiary. In
Maryland and D.C., a former spouse is not automatically
divested of any interest in a life insurance policy;
however, a policyholder may remove the former spouse
as beneficiary.
During its 2017 session, the Virginia General Assembly
acted to promote its policy of ensuring financial
security for recipients of spousal support. The new
statute, found at Virginia Code Ann. § 20-107.1:1,
permits the court to order a party paying spousal
support to maintain an existing life insurance policy
that was issued during the marriage and where the
recipient spouse was designated as a beneficiary of
that policy during the marriage. Courts can order that
the party paying spousal support designate his or her
former spouse as a beneficiary of “all or a portion” of
the life insurance policy. The court can also allocate the
policy’s premium between the two parties.

former spouse has satisfied his or her spousal support
obligations. This can protect the payee from the loss of
support if the former spouse dies.
Courts in D.C., Maryland, and many other jurisdictions,
do not have the authority to order a party to maintain
his or her former spouse as a beneficiary on a life
insurance policy; Virginia is unusual. However, a
court order is not necessary to secure this type of
contingency support. One of the many advantages
of settling a case is that parties have more flexibility
to bargain for benefits that courts cannot provide on
their own. All three jurisdictions enforce settlement
agreements requiring one party to maintain the other
as a beneficiary on a life insurance policy. A negotiated
settlement allows parties flexibility to, for example,
extend the obligation past the termination of support,
provide for proceeds to go into a trust, and require life
insurance to secure a child support obligation.

Brooke I. Hettig recently joined
the Divorce and Family Law
group. She received her law
degree from William & Mary
Law School. Prior to joining
Pasternak & Fidis, Brooke clerked
for Supreme Court of Virginia

The court will take a number of factors into account
when considering whether to order maintenance of a
life insurance policy, including: the age and health of
both spouses, the cost of the policy, and the amount and
duration of the spousal support award.

Justice Stephen R. McCullough

What this means for people who are awarded spousal
support in Virginia:  If a court in Virginia awards
spousal support, it can now also order the payor-spouse
to maintain any life insurance policies that existed
during the marriage or for which the payee was named
a beneficiary. He or she will remain a beneficiary of
the former spouse’s life insurance policies until the

J. Atkins. Brooke is admitted
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and Norfolk Circuit Court judges
David W. Lannetti and Michelle
to practice in Virginia and the
District of Columbia.

Changes to Maryland Law Increase Ease,
Efficiency, and Consistency in Family Law
BY BROOKE I. HETTIG
The Maryland General Assembly recently took
several actions impacting domestic relations that
will increase ease, efficiency, and consistency for
those navigating the family court system.
Domestic Violence Orders Admissible in Maryland
Divorce Suits
Protective orders (a form of domestic violence order)
are designed to end and prevent abuse between
family or household members. Current or former
spouses, people who have lived together in an
intimate relationship for at least 90 days during
the past year, people who have been in a sexual
relationship within the past year, people who share
children together, people who are in a caretakervulnerable adult relationship, and family members
can file for a protective order 24 hours a day in
Maryland. In a protective order, a judge can order
the abuser to: stop the abuse, stay away from and

As of October 1, parties seeking a
divorce in Maryland will be able
to use a court-issued domestic
violence order as evidence in their
cases… The prohibition on using a
domestic violence order as evidence
in divorce cases has now been
repealed, lifting an artificial veil
from the court’s ability to conduct a
full review of the case before it.

cease contact with the victim, leave a shared home,
grant temporary custody of children shared with
the abuser, and award temporary possession of the
victim’s pets.
As of October 1, parties seeking a divorce in
Maryland will be able to use a court-issued
domestic violence order as evidence in their cases.
Previously, domestic violence orders were not
admissible in divorce cases because “there was
concern that protective orders would be used as
grounds for divorce,” said Delegate Kathleen Dumais
(D-Montgomery), who sponsored the bill. The
prohibition on using a domestic violence order as
evidence in divorce cases has now been repealed,
lifting an artificial veil from the court’s ability to
conduct a full review of the case before it. Repeal
will streamline the divorce process as a domestic
violence order can be particularly useful in proving
the date the parties separated. In addition, allowing
a domestic violence order into evidence will protect
domestic violence victims from having to re-litigate
an abuse claim because the domestic violence order
itself will help prove the conduct.

Time for Name Change Upon Divorce Extended
The General Assembly has also made it easier to
obtain a name change after divorce. Previously, a
party seeking to change his or her name back to a
former name upon divorce had to request that the
court order the name change in the final judgment of
absolute divorce. Now, parties will have 18 months
after divorce to decide, and to file the name change
request in the divorce file without going through a
separate, formal name change process.
“Health Insurance” Defined for Child Support Obligation
Finally, the legislature defined “health insurance” for
the purposes of calculating a child support obligation.
Previously, the term went undefined, leaving various
jurisdictions around the state to determine for
themselves what constituted health insurance. The
General Assembly has now defined health insurance
to include medical, dental, and vision insurance and
prescription drug coverage. This update will provide
statewide consistency in determining child support
under the child support guidelines.
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Premarital Agreements and the Migratory Couple
BY LINDA J. RAVDIN
A premarital agreement is a contract between persons
intending to marry. It determines spousal rights when the
marriage ends by death or dissolution. All states enforce
properly made premarital agreements. However, laws
governing validity vary among the states. What if a couple
signs a premarital agreement in Virginia and later moves
to Maryland? Will a Maryland court enforce the agreement
even though Maryland law of validity imposes a higher
standard than Virginia law?

whether an agreement has become unfair since the date
of marriage as a result of changed circumstances; this
is known as the second-look. In these states, a court
can refuse enforcement of the agreement in its entirety
or can make provisions for a property or support award
to the economically weaker party at variance with the
agreement. In another group of states, a court may
consider only whether a spousal support waiver has become
unconscionable as of divorce.

Contract law permits the premarital agreement to choose
the law that will govern a dispute about validity of the
agreement or enforceability of a specific provision even
when the dispute must be resolved in another state’s
courts. Can the couple rest easy, knowing the law chosen in
the contract—Virginia law in the example—will determine
their rights?

What if a spouse dies as a resident of another state or one
spouse files for divorce and that state:

Contract law also permits the court where a deceased
person’s estate will be administered, or where a divorce is
filed—the forum court—to reject a contract’s chosen law if
applying it would violate a fundamental policy of the forum
state. In such an event, the forum court may choose to
apply its own law.
Some states have more demanding requirements for a
valid agreement. For example, some states’ laws permit
enforcement of an agreement that was extremely unfair
(unconscionable) at execution; other states do not. Some
states, have more rigorous procedures for validity; for
example, a requirement for access to counsel prior to
signing. Some states do not enforce a spousal-support
waiver. Some allow a judge at divorce to consider

Linda Ravdin presented a continuing
legal education program at the
American Bar Association Family
Law Section Fall CLE Conference
in Beaver Creek, Colorado. Her
topic was “Premarital Agreements
in the 21st Century and the Law
of Validity.” Linda is the author of
Premarital Agreements: Drafting
and Negotiation, 2d ed., published
by the ABA.

•

has higher standards for validity of 			
premarital agreements;

•

permits a second-look at divorce as to 		
disposition of property and spousal support 		
or only as to spousal support;

•

does not enforce a spousal-support waiver?

Will the forum court apply the chosen law or its own law?
Because there are so few cases from state courts of appeal
that have resolved such a conflict, there is little guidance
about when a court in a forum state will refuse to apply the
law chosen by the parties in favor of the law of the forum
on fundamental public policy grounds. The best protection
comes from complying with the highest standards, even
when the agreement is to be governed by the law of a state
with lower standards.
Best Practices. A successful challenge to the validity of
a premarital agreement is rare, even when the process
leading to execution was sloppy and the substantive terms
were unfair at execution and remain so at death or divorce.
Still, parties can reduce the risk of litigation and the
unknowns associated with a possible move to another state
with different laws. A fair process and a fair result is likely
to better serve both parties to a premarital agreement,
especially when there is a significant disparity in resources.
Timing of Presentation. The proponent of the agreement
should start the process early so that he or she can provide
a proposed draft of the premarital agreement to the other
party well in advance of the planned wedding date. This
should give the recipient of the agreement enough time to
get legal advice and negotiate the terms.
Access to Counsel. Ideally both parties will have lawyers. The
proponent should do everything within reason to encourage
the weaker party to get legal advice, including writing and
encouraging him or her to do so and, in appropriate cases,
agreeing to pay his or her legal fees.
CONTINUED ON PAGE 7
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“To my descendants, per stirpes…”
(or… How do we pass the Packers’ tickets to our grandkids?)
CONTINUED FROM COVER

descendants of different generations.
(It would take many more words to
say the same thing in English.)

Per stirpes becomes important only
where an individual’s children do
not all survive that individual. For
example, let’s assume that Gina
survives Henry and Willa, but all
six other children predecease their
parents. With apologies to Cathy and
her daughter, let’s further assume
that Cathy’s child also predeceases,
leaving one child of her own (a greatgrandchild of Henry and Willa), but
the other 12 grandchildren survive.
A per stirpetal division of assets
instructs us to divide the property at
the children’s generation into equal
shares so that there is one share for
each surviving child (Gina) and one
share for each deceased child who
has at least one surviving descendant
(Amy, Bill, Cathy, Dan and Erica).
This gives us six equal shares.
(There is no share created for Faith,
because Faith predeceased without
leaving descendants.) Gina gets her
1/6 share, and now we must further
divide the other 5/6. Amy’s children
take Amy’s 1/6 share (divided five
ways among them), Erica’s children
take Erica’s 1/6 share (divided four
ways), Dan’s children take Dan’s
1/6 share (divided equally between
them), Bill’s child takes Bill’s 1/6 (and
does not share it with anyone), and
Cathy’s grandchild take’s Cathy’s 1/6
(standing in the shoes of her mother,
Cathy’s daughter).
Per stirpes produces the same result
that would have obtained if all
individuals in a family had died in
the expected order (parents always
predeceasing all of their children)
and each individual had left his or
her property at death in equal shares
to his or her children (or to his or her
nieces and nephews if he or she has
no children). This is the approach
Bill and Cathy (having only one child
apiece) think most fair.

An alternative approach to per stirpes is a division per capita at each generation
(referred to under Uniform Probate Code § 2-106 as “by representation”).

Per capita at each generation produces the results that (i) descendants in the
same generation are always treated equally (i.e., Bill’s child would not get
more than any one of his cousins) and (ii) no descendant of a more remote
generation will take more than a descendant of a nearer generation (i.e.,
Cathy’s grandchild would not get more than one of Amy’s children).
A division per capita at each generation would still give Gina her 1/6, but the
other 5/6 would be divided into 13 equal shares, one for each of Henry and
Willa’s grandchildren who either survived or had a surviving descendant
(i.e., all of them). Each of the living grandchildren would receive his or her
1/13 share of the 5/6 that remains after Gina receives her share, and Cathy’s
grandchild would receive the 1/13 share that would have gone to Cathy’s child,
had she survived. This is the approach favored by Amy and Erica (having
greater numbers of children than their siblings).

Henry

Amy

Bill

Cathy

Willa

Dan

Erica

Faith

Gina
Either way, 1/6

5
PS: each gets
20% of 1/6
PC: each gets
1/13 of 5/6

1

1

PS: 1/6
PC: 1/13 of 5/6

1

2

4

PS: each gets
50% of 1/6

PS: each gets
25% of 1/6

PC: each gets
1/13 of 5/6

PC: each gets
1/13 of 5/6

PS: 1/6
PC: 1/13 of 5/6

Because in the case of Cathy’s family, Henry and Willa actually did
predeceasew all of their children, the Packers’ tickets already passed in equal
shares. So, although it may not please Amy or Erica, each of the seven children
will get to choose how to dispose of his or her 1/7 share of the tickets at death.
Estate planners most often use per stirpes, their rationale being that
it mimics the result that would flow from a natural order of deaths.
Interestingly, a 1988 study by Fellows of the American College of Trust and
Estate Counsel (ACTEC) determined that clients overwhelmingly prefer a
division per capita at each generation when the difference has been explained
to them. That study influenced the 1990 revisions to the Uniform Probate
Code that embraced the per capita at each generation approach (but to date, it
has had no influence on the preferences of Cathy or her daughter).
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P&F NEWS
Best Lawyers, a peer-reviewed publication,
and U.S. News have named Pasternak & Fidis
to the first tier of the Best Law Firms in the
Washington, DC metro area for 2018 in the
areas of Family Law, Family Law Mediation, and
Trusts & Estates Law. Best Lawyers recognized
Jan White as the Lawyer of the Year for the
Washington, DC area in Collaborative Law: Family
Law. In Family Law, Jan, Linda Ravdin and Vicki
Viramontes-LaFree took top honors, and Linda
and Vicki were named as best in Family Law
Mediation. Anne Coventry, Nancy Fax, Marcia
Fidis, and Al Pasternak were named among the
best Trust & Estates attorneys in Bethesda, while
Al was cited in the field of Tax Law.

Anne Coventry is teaching Wills & Trusts at
Georgetown University Law Center this fall.

Partner Morriah Horani was admitted to the U.S.
District Court for the District of Maryland. Jan White,
who was admitted to practice in this court in 1997,
sponsored her admission. Morriah’s practice includes
litigation of estate and trust disputes. Her admission
to the federal court in Maryland will enable her to
handle these matters when a suit is filed in that court.

Partner Stephanie Perry testified before the D.C.
Council Judiciary & Public Safety Committee,
where she advocated adoption of the Uniform
Power of Attorney Act, but with certain changes
that would better protect District residents and
provide clarity for attorneys.

Partner Alex Tanouye was a faculty member on
a continuing legal education program sponsored
by the Maryland State Bar Association. Alex
spoke about the preparation of federal and
Maryland state estate tax returns.

Nancy Fax and Anne Coventry were named again
tothe Chambers & Partners High Net Worth 2017
listof Private Wealth Law Notable Practitioners in
the District of Columbia.

Partner Jan White participated in a three-day
training of other professionals in collaborative
resolution of probate disputes, the first training of
its kind in the country sponsored by a court. The
newly trained attorneys will resolve disputes in
Prince George’s County Orphan’s court on behalf
of unrepresented litigants. The collaborative
process, now widely used in Maryland and the
greater D.C. area, supports clients in resolving
their issues out of court. Jan is an experienced
collaborative practitioner who frequently
presents on collaborative issues. This effort
sponsored by the Prince George’s court system is
the first on the East Coast to expand collaborative
practice to the estates and trusts area.

6

Morriah Horani (left) and Jan White (right) after
Morriah’s swearing in at the U.S. District Court for the
District of Maryland.

Pasternak & Fidis has recently welcomed two
new associates, James Saintvil and Brooke
Hettig. James joined our Estate Planning and
Administration group in May. He received his
law degree cum laude from Widener University
Delaware Law School and an LL.M. in Taxation and
a Certificate in Estate Planning from Georgetown
University Law Center. He is admitted to practice
in the District of Columbia, New York, and New
Jersey. Prior to joining Pasternak & Fidis, James was
an extern at Baker & Hostetler while completing the
LL.M. program. Brooke Hettig joined the Divorce
and Family Law group. She received her law degree
from William & Mary Law School. Prior to joining
Pasternak & Fidis, Brooke clerked for Supreme Court
of Virginia Justice Stephen R. McCullough and
Norfolk Circuit Court judges David W. Lannetti and
Michelle J. Atkins. Brooke is admitted to practice in
Virginia and the District of Columbia.

P&F NEWS
During the Maryland State Bar Association Annual
Meeting, Alex Tanouye spoke on efforts to reform
Maryland’s antiquated elective share laws, which
are intended to protect surviving spouses from
disinheritance or impoverishment. For various
reasons, legislative efforts to modernize Maryland’s
elective share laws have failed. Alex was among
three panelists who presented their perspectives on
elective share legislative reform.

Nancy Fax was a panel member on a program
entitled “Trusts in Divorce” at the Mid-Atlantic
Regional meeting of the American College of Trust
and Estate Counsel (ACTEC) in Long Branch, New
Jersey. The program addressed what steps the
lawyer can take to protect family wealth in the
event of a divorce of a trust beneficiary. Nancy
focused particularly on the drafting and negotiation
of premarital agreements to protect family wealth.

Jan White was admitted to the International
Academy of Family Lawyers, a worldwide
association of practicing lawyers who are
recognized by their peers as the most experienced
and skilled family law practitioners in their
respective countries. Members are admitted by
invitation only.

We are pleased to welcome three more (much
smaller) members to the P&F family. In July, Probate
Paralegal Anbar Hassan and her husband Ummar were
delighted with the arrival of their second son, Ibrahim
Syed Hassan, who joins big brother Yusuf, now three
years old. In October, Associate Christina Scopin and
husband Ed welcomed their first son, Joseph James
Scopin. Also in October, Associate Micah Snitzer and
wife Rachel announced the birth of their first son, Judah
Eliav Snitzer. We are thrilled to report that everyone is
doing well.

Nancy Fax was quoted in an article in PoliticoPro
DataPoint on Tax, “Changes In Estate Tax Could Have
Effect On Lower-Income Filers.” She was cited as a
reference on how the step-up in basis might be in
play in the current estate tax repeal negotiations in
Congress.

Jan White co-authored Ethics Guidelines for
Collaborative Practice: District of Columbia, Maryland,
and Virginia. These Guidelines updated the initial work
published in 2013, which has been used by collaborative
practitioners throughout all three jurisdictions.
The Guidelines are intended to assist collaborative
practitioners in their work and further advance the use
of collaborative practice to resolve disputes.

Premarital Agreements and the Migratory Couple
CONTINUED FROM PAGE 4

Actual Negotiation. The recipient should have a meaningful
opportunity to negotiate the terms. A meaningful
opportunity to negotiate requires time, legal representation,
and a proponent open to considering proposed changes.
Financial Disclosure. The proponent should make a written
statement that identifies major assets with values where
readily available, and with fair estimates of value where
they are not, and includes amounts and sources of income.
Statements of value should be qualified to the extent the
value of a given asset is not readily ascertainable. The
disclosure should be attached to the agreement as an exhibit
and both parties should initial the disclosure.
Fairness of Terms. An agreement that makes reasonable
provisions for an economically weaker party can help to
insulate it from a successful attack. To be fair, the agreement
need not align with the law that would apply at divorce or
death in the absence of a premarital agreement.

Conclusion
Premarital agreements are highly enforceable. A party
who obtains such an agreement prior to entering into
marriage can have a high degree of confidence that it
will be upheld as valid in a state other than that of the
chosen law. Nevertheless, there is some uncertainty
for all couples who enter into a premarital agreement
and then go to live in another state whose laws may
demand more procedural or substantive fairness than
that of the chosen law. The interests of parties to an
agreement will be better protected when the process
leading to execution is fair, with access to counsel and
sufficient time to consider the terms and negotiate for
changes. Moreover, parties will be better served by
an agreement that makes reasonable provisions for an
economically weaker party when there is a significant
disparity in resources at the outset.

7

Pasternak & Fidis Reporter
PASTERNAK & FIDIS

PRSRT STD
U.S. POSTAGE

7735 Old Georgetown Road
Suite 1100

PAID

Bethesda, Maryland 20814

SOUTHERN MD
PERMIT No. 4507

COMMUNITY INVOLVEMENT SPOTLIGHT
P&F continues its support for A Wider Circle, this time in the form of a school supply drive. A big thank you
to our staff and attorneys who brought in many, MANY supplies, and donated $560 toward the purchase
of additional supplies. And an especially hearty thanks to Kadie Marks and Nicole Ryder for organizing
the drive, purchasing additional supplies with donated funds, and delivering the donations to the AWC
headquarters in Silver Spring. We know our donations and AWC’s efforts went a long way to helping more
students have a successful school year!

Paralegal Kadie Marks (left) and Legal Assistant Nicole
Ryder (right) organized this year’s school supply drive.
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P&F staff and attorneys collected school supplies for A
Wider Circle’s annual drive to help kids in need.

