


In December 2017, Congress rushed to pass the Tax Cuts 
and Jobs Act:  a 503-page document that drastically 
alters several of the popular tax credits and deductions 
around which many divorcing families structure their 
financial planning.  This first major tax reform in 
decades affects taxes beginning in 2018 and will have 
a significant impact on divorcing families.  Family 
lawyers are still working on understanding the nuances 
of the changes and figuring out how to settle cases 
while some of the uncertainties in the application of the 
new law are being resolved by the Treasury Department.

Even the most amicable divorce can be expensive; 
it simply costs more to maintain two households.  
Through effective use of the tax code, however, family 
law attorneys, often working alongside accountants, 
have been able to expand the pot of family assets and 
income, lessening the financial impact of divorce.  
Family law attorneys often use the tax code in 
negotiating divorce settlements; tax deductions and 
credits are traded and allocated between divorcing 
spouses, and the various deductions are taken into 
consideration when making decisions on alimony 
payments and home equity buyouts.  The changes to 
the tax code remove important planning tools and 
will require different approaches to helping divorcing 
parties adjust to their new financial realities.

Alimony Deduction.  Prior to the enactment of the Tax 
Cuts and Jobs Act, alimony could be deductible from 
the payor’s gross income and included in the income 
of the recipient.  Because the alimony payor is usually 
in a higher tax bracket than the recipient, the alimony 
deduction has been a major planning tool for many 
high-income divorcing couples.  For example, the net 
cost under federal tax laws to a payor in a 39.6 percent 
bracket of $1,000 per month in deductible alimony 
would be $604 (because the payor would otherwise have 
paid $396 in federal income taxes).  If the recipient is in 
a 25 percent bracket, he or she will pay $250 in federal 
income taxes on the same $1,000 alimony payment.  
The difference, $146, is net savings to the couple. This 
example does not take account of state income taxes; 
the payor’s net cost would actually be somewhat lower 
and the recipient’s somewhat higher once state taxes 
are accounted for.

The Tax Cuts and Jobs Act eliminates the alimony 
deduction beginning on January 1, 2019.  The alimony 
deduction repeal goes into effect for settlements or 
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court adjudications on or after January 1, 2019.  Parties 
who enter into a settlement in 2018 and divorce in 2018 
can still utilize this deduction.  (The law is unclear 
about whether a couple who have an agreement signed 
in 2018 and who divorce in 2019 can get deductible 
alimony.)  There is still time for couples who are 
currently separated, and who wish to utilize the old 
law, to lock in the alimony deduction.  That window is 
rapidly closing.

Mortgage Interest Deduction.  Through tax year 2017, 
single and joint taxpayers could deduct from their 
taxable income home mortgage interest paid on up to 
$1,000,000 of acquisition debt ($500,000 for taxpayers 
filing as married, filing separately).  Homeowners 
with preexisting mortgage debt for acquisition of the 
property may continue to use the interest deduction 
under the old law on up to $1,000,000 of debt.  
Acquisition debt is debt secured by the home that was 
incurred to buy, build, or improve the property.

The new law reduces the ceiling on the amount of 
acquisition debt for which the owner can deduct interest 
to $750,000 ($375,000, if married, filing separately).  The 
$750,000 limit applies to any acquisition debt incurred 
on or after December 15, 2017 for a newly acquired 
home with a grace period for certain purchase contracts 
before December 15, 2017, that close before April 1, 2018.

Under the old law, a homeowner could also deduct the 
interest on up to $100,000 of debt secured by a home 
that was not used for acquisition.  For example, a couple 
could have refinanced, taken out an additional $100,000, 
or gotten a home equity line of credit (HELOC) of 
$100,000, used it to pay off credit cards or to pay college 
tuition, and deducted the interest on that $100,000 
additional debt.  The Tax Cuts and Jobs Act suspends 
this deduction for tax years 2018 through 2025.  
Divorcing parties under the old law could use a HELOC 
or refinance to help in restructuring their finances, 
for example, by paying off high interest credit card 
debt, legal fees for the divorce, or to fund transitional 
expenses for a spouse during the divorce process.  
They may still elect to do that, but the interest on that 
portion of the debt will not be deductible.

State and Local Income Taxes.  Under prior law, 
taxpayers could take itemized deductions on their 
federal tax returns of all state and local income 
taxes paid and all property taxes paid on a personal 
residence during the tax year.  These deductions 
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The District of Columbia Death with Dignity Act 
allows an adult D.C. resident who is terminally 
ill (i.e., medically confirmed to have less than six 
months to live) to request medication to voluntarily 
end his or her life.

In order for a patient to participate in the Death with 
Dignity program, the following requirements must 
be met:

• The patient must be capable of 
communicating health care decisions 
to health care providers on his or 
her own; an agent may not make the 
request on behalf of a patient.

• The patient must make two oral 
requests (separated by at least 15 
days) and one written request to an 
attending physician.

• The written request requires two 
witnesses, one of whom cannot be a 
relative, someone entitled to a portion 
of the patient’s estate, or an owner or 
employee of the health care facility 
where the patient is being treated.  
The D.C. Department of Health website 
provides a form that can be used for 
the written request.

• The patient’s physician must make 
a determination that the patient is 
not suffering from a psychiatric or 
psychological disorder or depression 
causing impaired judgment.
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The Death with Dignity 

Act does not require any 

changes to existing wills, 

advance health care 

directives, or other estate 

planning documents.

If the patient meets all requirements, and his or 
her physician determines that the patient has a 
terminal illness, made the request voluntarily, and 
is not suffering from a psychiatric or psychological 
disorder or depression, the physician can dispense the 
requested medication (if licensed to do so) or write 
the prescription for the medication.  The patient must 
ingest the medication on his or her own.

The Death with Dignity Act does not require any 
changes to existing wills, advance health care 
directives, or other estate planning documents.

To learn more about the law, D.C. residents can visit 
the D.C. Department of Health website at:  https://
doh.dc.gov/page/death-dignity-act-2016 



The Tax Cuts and Jobs Act has eliminated the tax 
treatment of alimony that has been in place for more 
than 75 years.  Under the old law, alimony is deductible 
from the income of the payor and includible in the 
income of the recipient, provided the parties comply 
with the specific requirements of the Internal Revenue 
Code (I.R.C.).  Effective January 1, 2019, under the Tax 
Cuts and Jobs Act, parties will no longer have the option 
to enter into an agreement for taxable alimony nor will 
court-ordered alimony be deductible from the payor’s 
income and includible in the recipient’s income.  Some 
alimony obligations created prior to January 1, 2019, 
may receive alimony tax treatment under the old law; 
others may not.

An existing premarital agreement may provide for 
a predetermined amount of alimony, in the event of 
divorce, and for it to be deductible to the payor and 
includible in the income of the recipient (deductible-
includible alimony).  What effect does the new law 
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have on such an agreement?  The new law has upended 
the tax planning of these agreements for anyone who 
separates on or after January 1, 2019, or who separates 
before that and does not obtain a separation agreement 
or a court order prior to that date.

To obtain deductible-includible alimony under the 
old law, the payments must be made in accordance 
with a divorce or separation instrument.  I.R.C. Section 
71(b)(2) defines a divorce or separation instrument 
as: “(A) a decree of divorce or separate maintenance 
or a written instrument incident to such a decree, 
(B) a written separation agreement, or (C) a decree . . . 
requiring a spouse to make payments for the support 
or maintenance of the other spouse.”  A separation 
agreement is an agreement made in connection with 
an existing or planned marital separation; a premarital 
agreement is not a separation agreement, according to 
regulations issued by the Treasury Department.

A premarital agreement providing for deductible-
includible alimony typically states that the parties will 
obtain a divorce or separation instrument before the payor 
begins making payments in order to get the intended 
tax treatment.  The elimination of alimony treatment 
applies to divorce or separation instruments executed on 
or after January 1, 2019.  This means that parties with a 
premarital agreement providing for deductible-includible 
alimony who separate and obtain a divorce or separation 
instrument on or after January 1, 2019, will not get the tax 
treatment they bargained for.  Rather, alimony will neither 
be deductible from the income of the payor nor includible 
in the income of the recipient.

Parties with a premarital agreement who have already 
entered into a separation agreement, or who are 
already divorced, can receive the tax treatment of the 
old law.  Those who enter into a separation agreement 
and divorce in 2018 will be able to utilize the old law 
and have deductible-includible alimony.  There is 
some uncertainty about deductibility where parties 
sign a separation agreement in 2018 and divorce in 
2019 or thereafter.

Parties with a premarital agreement providing for 
deductible-includible alimony and who have no plans 
to divorce may nevertheless want to consider amending 
their agreement to take account of this radical and 
unexpected change in the tax law. 

In January, the Maryland 

Association for Justice sponsored 

a breakfast seminar, “Challenging 

and Defending Premarital 

Agreements.”  Partner Linda 

Ravdin was one of the speakers, 

taking the side of the defending 

party and presenting the law 

and strategy in representing a 

divorcing spouse seeking to have 

the court uphold the validity 

of the agreement.  Linda is the 

author of Premarital Agreements:  

Drafting and Negotiation, 2d ed. 

(2017) published by the American 

Bar Association.
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Given the current political environment, there could 
be significant revisions to the estate, GST and gift 
tax laws even before 2026; either way, there is no 
assurance that the increased exemptions will remain 
permanent. In light of the Act, in certain situations 
it may be beneficial to modify existing estate plans 
or to make lifetime gifts to new or existing trusts 
for the benefit of children, grandchildren or other 
beneficiaries. Making lifetime gifts will take advantage 
of the temporary increased exemption opportunity and 
it also ensures that future appreciation on gifted assets 
takes place outside of the donor’s taxable estate. There 
is no state-level gift tax in DC, Maryland, or Virginia. 
Consequently, an additional benefit of using the federal 
exemption amount for lifetime gifts is minimizing (or 
eliminating) state estate tax in DC or Maryland (there 
is no state estate tax in Virginia).

For these reasons, we recommend reviewing your 
existing estate plan, especially if your plan divides 
assets between separate sets of beneficiaries based on 
the estate tax or GST tax exemption amount, and that 
you consider gift-planning opportunities.

Review of Existing Estate Plan

Testamentary Documents. We recommend reviewing 
wills and revocable living trusts that incorporate estate 
or GST tax planning to ensure that the estate plan will 
operate as intended in light of the substantial increase 
in the exemption amounts. Although many estate plans 
incorporate sufficient flexibility to adapt to changes in 
the tax law and will not require any modification, this 
will not be the case for all estate plans. For example, if 
an individual’s will provides that his children receive an 
amount equal to the federal estate tax exemption and 
for the balance to pass to his spouse (or to charity), the 
more than doubling of the federal estate tax exemption 
amount makes a significant difference in the allocation 
of his assets at death. It is important to ensure that the 
substantial increase in the exemption amounts will not 
unintentionally alter the allocation of assets among 
beneficiaries and disrupt the overall estate plan.

For married couples whose estate plan incorporates 
GST planning, it will be necessary to confirm that 
each spouse has sufficient assets titled in his or her 
individual name that will pass in accordance with his or 
her will (or revocable living trust) to carry out the estate 
plan and take maximum advantage of the increased GST 
exemption amount because the GST exemption is not 
portable between spouses.

Let’s look at an example:  Harry and Wanda are married. 
Each of Harry and Wanda’s wills provide that an amount 

75

equal to the available GST tax exemption is to be set 
aside in a separate GST exempt trust to be administered 
for the lifetime benefit of the surviving spouse with 
the remainder passing in further trust for the benefit 
of children and grandchildren. Suppose Harry dies in 
2018 and has assets valued at $5 million titled in his 
individual name that pass under the terms of his will, 
and Harry and Wanda have assets valued at $15 million 
titled in their joint names with rights of survivorship 
that pass to Wanda as the surviving joint owner outside 
the terms of Harry’s will. Under Harry’s will, the 
GST exempt trust will be funded with $5 million. The 
remaining $6.18 million of GST exemption available to 
Harry’s estate will not be utilized.

What could Harry and Wanda do differently? Harry 
and Wanda could divide their jointly held assets into 
their individual names. Harry would have  sufficient 
assets in his individual name to pass under the terms 
of his will to maximize the use of the increased GST 
exemption amount of $11.18 million in 2018.

Existing Irrevocable Trusts. The increased GST tax 
exemption affords an opportunity to: (1) make a late 
allocation of GST exemption to a (currently) non-exempt 
trust; (2) make distributions from a non-exempt trust 
to skip persons (i.e., grandchildren or more remote 
descendants); or (3) modify a (currently) non-exempt 
trust so that it becomes an appropriate vehicle for GST 
planning and then allocate GST exemption to it.

Trustees and donors should review assets currently 
held in an irrevocable trust to consider basis adjustment 
planning opportunities to minimize capital gains 
tax exposure. Assets held in an irrevocable trust will 
typically not be included in the estate of the donor 
and, depending upon the terms of the trust, may not 
be includible in the estate of the trust beneficiary; as a 
result, such assets will not be eligible for a step-up in 
income tax basis at the death of the donor or beneficiary. 
In certain situations, it may be possible to return highly 
appreciated assets back to a donor or to distribute such 
assets to an elder beneficiary in order to achieve a 
step-up in basis if income tax considerations outweigh 
estate tax considerations in light of current tax rates, 
exemptions, asset values and cost bases.

Gift Planning Opportunities

Spousal Lifetime Access Trust. A spousal lifetime access 
trust (a SLAT) is a way for a married couple to optimize 
available gift and GST tax exemption amounts without 
entirely giving up access to the gifted assets. Each 
spouse can establish a SLAT for the benefit of the other 
spouse and their mutual children and grandchildren. 
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P&F NEWS
Partner Nancy Fax received a Certificate of 
Appreciation from the Greater Washington 
Community Foundation (GWCF) upon 
completion of her tenure as co-chair of GWCF’s 
Professional Advisors Council at the end of 
2017.  In recognition of her contributions to the 
Professional Advisors Council over many years, 
GWCF made a $1,000 grant to the organization 
of Nancy’s choice, which was Covenant House in 
Washington, D.C.

Associate Brooke Hettig was sworn into the D.C. 
Bar in December.  Brooke is now admitted in 
Virginia and D.C.

Associate Christina Scopin became a member 
of the Maryland State Bar; she also practices in 
Virginia and D.C.

Nancy Fax and Anne Coventry were named again 
to the Chambers & Partners High Net Worth 2017 
listof Private Wealth Law Notable Practitioners in 
the District of Columbia.

In January and February, Partner Nancy Fax 
presented guest lectures to students pursuing 
their Masters of Laws in Taxation at Georgetown 
University Law Center.  The topics were 
Designing and Administering Life Insurance 
Trusts, Retirement Account Beneficiary 
Designations, and Planning for Incapacity.

Pasternak & Fidis has again received accolades 
from Super Lawyers, a publication honoring 
attorneys who have achieved a “high-degree of 
peer recognition and professional achievement.”  
Anne Coventry and Nancy Fax were among 
their list of Maryland’s Top 100 Lawyers.  Anne, 
Nancy, Jan White, and Linda Ravdin were named 
to the Maryland Top 50 Women Lawyers, as well 
as included as Super Lawyers in their respective 
fields of Estate Planning and Probate and Family 
Law.  Marcia Fidis and Al Pasternak were also 
designated Super Lawyers for Estate Planning and 
Probate, while Morriah Horani was named in the 
field of Family Law.  Stephanie Perry and Micah 
Snitzer were both named Rising Stars in Estate 
Planning and Probate for the second year in a row.

At the end of 2017, P&F held a diaper drive in 
honor of the three babies we welcomed into 
the firm family last year.  The diaper drive 
benefited the Greater D.C. Diaper Bank, whose 
main warehouse is here in Montgomery County, 
Maryland.  It collects diapers and wipes, and many 
other items useful in the daily lives of people with 
young children.  We gathered diapers, wipes, 
feminine hygiene products, baby pantry and 
nursing essentials, soap, shampoo, and even cash 
donations.  Thanks to our generous employees for 
improving the lives of at-risk families in our area.

Congratulations to our neighbor Round House 
Theatre on its 22 nominations for Helen Hayes 
awards.  P&F has sponsored plays at Round 
House for the past eight seasons.  This season, 
we sponsored Lauren Gunderson’s The Book of 
Will, the imagined tale of Shakespeare’s friends 
banding together to compile the first folio of his 
works after the bard’s death.  Of the 22 Helen Hayes 
nominations (the D.C. theatre scene’s equivalent of 
the Tony Awards) for 2018, five are for the play that 
P&F sponsored last year, Caroline, or Change.

Congratulations to partner Vicki Viramontes-
LaFree on being named to Washingtonian’s best 
Divorce & Family Lawyers list.  Vicki joins Linda 
Ravdin and Jan White, who have been on the list 
year after year.

Farewell to partner Alex Tanouye.  While we will 
miss Alex and his delightful family, we are pleased 
to announce that he is moving to Northern Trust 
to be a senior trust officer.  We expect to maintain 
close professional and personal ties with Alex, and 
we wish him continued success.
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Ideally, the spouse-beneficiary would not take 
distributions from the trust unless it were necessary 
(because the primary goal would be to preserve the trust 
assets for younger generations), but the trust assets are 
available to the spouse-beneficiary if needed.

Gift to a New or Existing GST Exempt Trust. A gift can 
be made to a new or existing GST exempt trust for the 
benefit of children and grandchildren to optimize the 
use of available gift and GST tax exemption amounts. 
With GST planning, the trust will not be included in 
the beneficiaries’ estates for estate tax purposes, so the 
trust assets will pass free of all estate tax to or in trust 
for grandchildren and more remote descendants.

Forgiveness of Outstanding Loans to a Child. A parent 
may wish to forgive an outstanding loan to a child 
to consume a portion of his or her available gift tax 
exemption; however, there may be more advantageous 
approaches to using the gift tax exemption.

Upstream Gifting. One planning technique to consider to 
achieve a full step-up in basis for income tax purposes 
for highly appreciated assets is “upstream gifting.”  A 
gift of highly appreciated assets can be made to a trust 
that is purposely designed to cause inclusion of the trust 
assets in the estate of a modest-wealth parent of the 
donor (i.e., a parent whose estate will not be subject to 
federal or state estate tax). Inclusion in the parent’s estate 

means that the assets will obtain a full step-up in basis 
for income tax purposes; in addition, the parent could 
allocate his or her GST exemption to the assets. The trust 
structure ensures that the donor will control the ultimate 
disposition of the assets of the trust.

Other Gift and GST Planning Techniques. There are 
ways to leverage the gift and GST tax exemptions, 
including qualified personal residence trusts and 
sales to grantor trusts. Other estate planning 
techniques, such as intra-family loans, grantor 
retained annuity trusts (GRATs) and split interest 
charitable trusts, continue to be effective wealth 
transfer tools as well. It is important to note that 
some of these techniques work better in a low interest 
rate environment, so it may be advantageous to act 
before interest rates increase.

You may wish to consider how the new law affects 
your estate planning and to learn more about these 
and other gift-planning opportunities in light of the 
Act. If you have postponed a review of your estate 
plan pending the outcome of the tax legislation, this 
may be a good time to review your plan.

If you have questions about the impact of the new 
law on your estate planning, please feel free to 
contact any member of our Estate Planning and 
Administration Group. 

provided significant relief to 
taxpayers, particularly in higher-
tax states, such as Maryland, D.C., 
and Virginia.  The new tax act limits 
these deductions to a combined 
$10,000 ($5,000 for married filing 
separately).  The high home values 
and high property taxes in the metro 
area mean many taxpayers will use 
most of the cap on property taxes 
and will get little or no deduction for 
state income taxes.

Personal and Dependency 
Exemptions.  Of significant 
concern to many families, the new 
law suspends the personal and 
dependency exemption so that 
the deductible amount is zero for 
the years 2018 through 2025.  The 

exemption amount for 2018 would 
have been $4,050, indexed for 
inflation for each taxpayer, spouse, 
and dependent child. Because the 
deduction is not eliminated, which 
parent is entitled to it can matter 
because it is tied to the right to use 
the child tax credit.  Unless Congress 
makes further changes, the current 
amount, indexed for inflation, will 
be restored in 2026.  Couples with 
young children should take note.

Child Tax Credit.  The Tax Cuts and 
Jobs Act increased the child tax 
credit for tax years 2018-2025.  The 
child tax credit is generally available 
to the custodial parent of any child 
under 17.  The credit is doubled from 
$1,000 to $2,000 per child.  The 

refundable amount of the credit was 
also increased from $1,000 to $1,400 
where the child tax credit exceeds 
the taxpayer’s tax liability.  In 
addition, the income limit at which 
the tax credit is phased out was 
increased from $75,000 to $200,000 
for single taxpayers and $110,000 
to $400,000 for married taxpayers 
filing jointly.  Thus, more taxpayers 
will be able to utilize this credit.

Conclusion

With the drastic tax overhaul of 2017 
in the rearview mirror, divorcing 
couples will have fewer tools they 
can use to create settlements, at least 
insofar as the tool box once contained 
tax-planning opportunities. 






